I. Chapter 1-Battery (and Defenses to Intentional Torts)

A. Harmful Battery, Intent
Elements of a battery:
· Act (assume volitional; an act of will)

· Intent-to make harmful contact, or create imminent apprehension of harmful contact
· Effect-harmful contact occurs

· Causation-the act causes the harm

· Damages-damages result from the harmful contact

Vosburg v. Putney-even if not meant to harm, D is liable for injury if contact is both intended and unlawful. Eggshell P.
Garratt v. Dailey-knowledge with substantial certainty constitutes battery (pulling out chair).
Minors-liable for intentional tort unless too young to form requisite intent. Some states make parents responsible. If minor commits an act with force, he is liable as any other person.

B. Offensive Battery, Contact
A bodily contact is offensive if it offends a reasonable sense of personal dignity, considering the time and place it is inflicted. The question is not whether the actions of the D subjectively offended the P, but whether the D’s actions would objectively offend a reasonable person. No eggshell P rule in offensive battery.
Elements:

· Act-volitional act
· Intent-to make offensive contact, or imminent apprehension of offensive contact
· Effect-offensive contact occurs
· Causation-the act causes the offensive contact
· Damages-damages result; a reasonable person in the P’s position would be offended
Fisher v. Carrousel Motor Hotel-offensive contact w/plate (or other object close to a person) is sufficient as it is offensive to the person.
Leichtman v. WLW Jacor Communications, Inc.-smoke can make offensive contact, but only when it is meant to do so.
C. Privileges/Defenses, The Privilege of Consent

Subjective intent is the general rule for consent. Not “would a reasonable person consent,” but rather “did this P consent?”

O’Brien v. Cunard Steamship Co.-where D was routinely vaccinating immigrants, consent is assumed unless P expresses otherwise. This is an implied consent.
Barton v. Bee Line, Inc.-minor having consensual sex with an adult chauffeur has no civil CoA if she knows the nature and quality of her act. We don’t want to reward her if not really a victim.
Bang v. Charles T. Miller Hospital-where patient consents to only prostate operation or also severing of spermatic cords is a question for the jury re: whether consent is actual or apparent.
D. Self-Defense, Defense of Others
Non-deadly force (that which is not likely to result in death or SBI) can be used if someone thinks another is about to use non-deadly force against them. There is no need to retreat or comply with an unlawful command.
Deadly force can be used only to counter deadly force. There is no need to retreat from one’s home (provided it is not the home of the other) or stop a lawful arrest. However, one must retreat from anywhere not their home, or relinquish any other right or privilege besides preventing intrusion upon one’s home or effecting a lawful arrest.
Actor may use only the force necessary. They are liable for any excessive force used (liable only for the excess).
Courvoisier v. Raymond-where the D accidentally shoots a cop thinking he is a crook, the question goes to the jury whether from the D’s POV, he acted reasonably.

E. Defense of Property
Katko v. Briney-one cannot use force by means of trap they could not use if present. Cannot use shotgun (deadly) to protect vacant farmhouse and mason jars.
F. Necessity
One can enter the land of another if necessary to protect oneself or one’s property from serious damage.
Ploof v. Putnam-P had the right to tie off to D’s dock during storm; protection of life trumps right to exclude from property. When there is necessity there is no trespass.
Vincent v. Lake Erie Transportation Co.-D had the right to tie off to P’s dock during storm as it was necessary to save his boat, but he is responsible for resulting damage to dock.
II. Chapter 11-Dignitary Wrongs and IIED
Elements:
· Act

· Intent

· Effect

· Causation

· Damages

A. Assault
Intentional creation of an apprehension of imminent physical contact. A substantial step towards contact, where the contact is not yet imminent, does not suffice, i.e., picking up a wine bottle to hit someone with.
B. False Imprisonment
Whittaker v. Sanford-where D had verbal K with P to let her use rowboat, not allowing her this use necessary to get off yacht constitutes false imprisonment.

Act-Declining to provide P with boat, the only means to get ashore.

Intent-Subjective purpose or desire to confine P to the boat.

Effect-P was conscious of the confinement.

Causation-Declining to provide P with boat caused the confinement.

Damages-P was indignantly confined
Rougeau v. Firestone Tire and Rubber Co.-guard asked to stay in guardhouse not FI. Failure to speak up constitutes implicit consent to stay. P not restrained, and allowed to leave when requested.
Faniel v. Chesapeake & Potomac Telephone Co.-where P never asked to leave car, and there is no evidence of duress, there was no FI.
Coblyn v. Kennedy’s, Inc.-shopkeeper’s privilege permits temporary detention where there is suspicion of theft. D’s failure to identify himself and reason for detention undermines privilege.
Wal-Mart (note case)-woman detained for suspicion of eating stolen peanuts. Shopkeeper’s privilege works as manner, time, and belief for apprehension were reasonable.
Sindle v. New York City Transit Authority-where D unlawfully confines and P is injured in escape, D is not liable if P did not act as a RPP and injuries resulted from his own negligence.
C. Intentional Infliction of Emotional Distress
· Act-extreme and outrageous conduct

· Intent-intentionally or recklessly

· Effect-severe emotional distress

· Causation-conduct must cause the distress

· Damages-for emotional distress AND, if it occurs, bodily harm

State Rubbish Collectors Association v. Siliznoff-inducing extreme fright without any right to do so, to compel the P to pay for garbage job, constitutes IIED.
Samms v. Eccles-man harassed married woman with sexual proposals for 7 months, and then exposed himself to her. IIED. Asking is harmless, but this is OUTRAGEOUS!
Branda v. Sanford-old celebrity referred to 15 y.o. girl as a “fucking cunt” in front of her coworkers. IIED for sure.
Taylor v. Metzger-Supervising police officer referred to P as a “jungle bunny.” Whether this is IIED is a question for the jury, considering whether a reasonable person in P’s position would be sufficiently upset by the remark (black, female, etc.).
Brandon v. County of Richardson-officer made offensive remarks to rape victim who had come to police for help. IIED because of the situation (power differential, rape victim, officer, etc.).
Ford v. Revlon-D’s failure for 1-1/2 years to stop supervisor from sexually harassing P employee constitutes IIED.
Jones v. Clinton-a mere sexual proposition and exposing of penis absent any threat or coercion which is desisted as requested is not IIED.
III. Chapter 3-Negligence: Duty of Care and Proof of Breach
The goal is to eliminate unreasonable risks. No liability exists from merely risky activities so long as they are not carried out in an unreasonably risky way.

Ways to establish negligence include: RPP standard, B<PL, foreseeability, violation of statute, and custom.

Elements:

· Duty

· Breach of duty

· Actual cause

· Proximate cause

· Harm/Damages

This is how to organize your exam. Start by talking about the breach of duty. Something bad will have happened, so begin with how the duty was breached.

Theory of negligence-what did the D do that was negligent? How would a RPP have acted?

Disabilities:

· Mental deficiency-does not relieve liability.

· Children-rather than RPP, look to a reasonable person of same age, intelligence and maturity.

· Physical disability-look to a reasonable man of like disability (poor hearing, sight, etc.)
A. The Duty of Care
Brown v. Kendall-D poked out eye of P with stick while trying to break up dog fight. D must prove that P’s actions lacked reasonable care under the circumstances.

B. The General Standard: The Reasonably Prudent Person
Act is negligent if risk>rewards
Factors considered in evaluating the utility of an actor’s conduct include the value of what the actor advanced, the chance that the action will advance this interest, and the chance that such interest could be advanced in less dangerous ways

B<PL or Risk-Utility Standard: If B is less than P x L, a reasonable person would bear the burden of taking the precaution. Accordingly, there is a duty to take this precaution, and failure to take it becomes a breach of duty.

U.S. v. Carroll Towing-use B<PL to determine whether a RPP would leave a barge during wartime. Consider size of barge, chance of release & severity. Court finds breach of duty.
Washington v. Louisiana Power and Light Co.-No negligence. Using B<PL, the L was high but the P low. Using RPP, a reasonable person would not insulate the line. RPP would not expect the decedent to touch the line again.
Reasonable Foreseeability:

Weirum v. RKO General, Inc-D station liable for putting into motion reasonably foreseeable and dangerous actions of third parties. A RPP would not do such a thing, and under B<PL, the burden of not having a dangerous contest is far lower than the chance of death and severity.
C. Violation of Criminal Statutes
Works only if the statute was intended to protect people like P from the injury suffered by P.

Jxs can use if one of three ways:

1. Negligence per se (majority rule)-No other evidence needed. Only exception is emergency.

2. Rebuttable presumption of negligence-Entitles to SJ, but D can rebut.

3. Some evidence-Helps the P, but question still goes to jury.

Martin v. Herzog-P drove w/o statutorily required lights. It is the actual and proximate cause of the harm, and negligence exists per se.
Tedla v. Ellman (exception to rule)-walking on wrong side of road. When compliance with a statute puts one in more danger than not, one does not need to follow it.

D. Custom

Helps to determine what a RPP would do.

Trimarco v. Klein-custom of LLs to replace glass shower doors establishes what a RP landlord would do, and establishes duty. Helps P prove a breach.
The T.J. Hooper (tugboat)-although custom helps, it does not always suffice. Where custom is itself negligent, courts may decide what a RPP would do, even if D is following custom.
Helling v. Carrey-failure to administer glaucoma exam is negligent, even if complying with custom.
E. Res Ipsa Loquitur
‘The thing speaks for itself.’ This is only a backup, and may be used when there is insufficient evidence available to the P necessary to prove a specific theory of D’s negligence. Must show by a preponderance of the evidence that:

1. D had complete control over the instrumentality

2. Type of injury does not normally happen absent negligence

Boyer v. Iowa High School Athletic Association-res ipsa appropriate where P shows (1) D had exclusive control of the instrumentality causing the injury (bleachers), and (2) the occurrence, collapse of bleachers, is one that would not happen if reasonable care had been used.
Shutt v. Kaufman’s., Inc.-res ipsa appropriate only where P cannot prove specific theory of negligence. Where metal shoe rack hits P, specific theory required.
Ybarra v. Spangard-res ipsa is appropriate where P is unconscious and undergoing an operation when injured. No way to know who actually caused injury.
City of Louisville v. Humphrey-where prisoner wakes up dead, rea ipsa not appropriate b/c injury could have come from multiple sources. Prison not absolute insurer or inmates.
F. Duty Owed by Possessors of Land
Tri-partite scheme under common law re: relationship between D and P

Invitees (limited to business or public invitees). D liable to P if:

1. D knows or would discover through inspection of the dangerous condition, AND

2. D should realize it involves unreasonable risk, AND

3. D should expect invitee will not discover the condition or will fail to protect himself, AND

4. D fails to exercise reasonable care to protect invitee from danger (fix problem or warn)

Licensee (social guests). D liable to P if:

1. D has active or constructive knowledge of unreasonable risky condition (no duty to inspect)

2. D should expect that licensee won’t discover danger [duty stated in 1. and 2.]

3. D fails to use reasonable care to make safe or warn of condition [this is breach of duty]

4. Licensee is in fact ignorant of the condition involved

Trespassers. Duty generally is to refrain from “wanton and willful conduct.” (Think Katko.) If trespasser is on land to commit crime, D only liable for intentional tort against trespasser. (Exceptions are constant, known, and child trespassers.)

Constant trespassers: Possessor liable for bodily harm caused by artificial condition on land if:

1. Possessor created or maintains (permits) the artificial condition, AND

2. Artificial condition is likely to cause death or SBI, AND

3. Condition is type trespasser is unlikely to discover (i.e. somehow concealed), AND

4. Possessor fails to warn of the condition and risk

Known trespassers (D knows at moment of trespass): D is liable for bodily harm on land if:
1. Possessor maintains an artificial condition threatening death or SBI, AND

2. Possessor has active or constructive knowledge of trespasser’s proximity to condition, AND

3. Trespasser is unlikely to discover condition himself, AND

4. Possessor fails to warn

Attractive Nuisance and Child Trespassers: D is liable to child trespassers for physical harm for an artificial condition if:

1. D has actual or constructive knowledge that children are likely to trespass at the place, AND

2. D has actual or constructive knowledge that condition involves unreasonable risk of death or SBI to children, AND

3. Children, b/c of youth, in fact do not discover condition or realize risk, AND

4. Possessor’s benefit in having condition and burden of elimination are outweighed by risk to children (B<R), AND

5. Possessor does not exercise reasonable care to eliminate danger or otherwise protect children
Rowland v. Christian-D failed to warn social guest (licensee) of cracked faucet, of which she was aware. Breach of duty (CA applies garden variety duty/breach of duty model).
On an exam, apply both the normal duty/breach of duty as well as tri-partite scheme.

G. Common Carriers, Operators of Motor Vehicles, The Absence of a General Duty to Rescue

Negligence law generally does not impose duty to rescue. It only imposes duties re: how you act.

Limited affirmative duties to act: common carriers to passengers, schools to students, innkeepers to guests, and reliance (Erie)

Three part test for reliance (apply on exam)

1. Did D’s acts invite reliance?

2. Was P’s reliance reasonable?

3. Did P actually rely?

Erie RR. Co. v. Stewart-where D had posted a watchman to warn of trains, but failed to warn P, D is liable under reliance. Meets three part test.
Tubbs v. Argus-where driver hit tree and injured passenger, driver has affirmative duty to act reasonably to prevent future harm. Affirmative duty arises when putting another in danger.
Tarasoff v. Regents of University of California-special relationship to patient or victim + reasonable foreseeability = duty to warn. If using on exam, state the nature of the special relationship and who the parties are.

IV. Chapter 2-Actual Causation

A. Specific and General Causation

Complications arise when 1) we have multiple causal forces, or 2) we have multiple possible Ds.
Process: Duty(Breach of Duty(Actual Cause(Proximate Cause(Damages/Harm.
Hoyt v. Jeffers-circumstantial evidence re: sparks from mill igniting things near hotel is admissible to show actual causation b/c mill is only source of sparks for the area.
Smith v. Rapid Transit, Inc.-mathematical probability that the bus that drove P off the road belonged to D bus company is insufficient to prove actual causation. Other sources for buses.
Lyons v. Midnight Sun-D truck driver is actual but not proximate cause of accident when he hit P who pulled out in front of him. P is legal cause (illegal pullout), so D cannot be.
B. Alternative Causation, Joint & Several Liability
Type 1: Concert of Action-Multiple Ds (join tortfeasors) have a joint design or plan which constitutes their breach of the duty of ordinary, reasonable care. Ex: drag race. Creates vicarious liability.

Type 2: Individual Ds causing indivisible harm-Two negligent drivers smashing into P at the same time; impossible to allocate damages b/w 2 negligent actors b/c of indivisible harm. Also, two Ds each start a fire; two fires merge and burn Ps property (variation of Kingston).

Consequence: Either or both/all Ds have to bear entire cost of judgment for P. If any D is unable to pay, the other(s) must cover the entire cost of the damages award. (This has been changed under many comparative fault regimes and under the Uniform Contribution Act). 
Ds viewed collectively once finder of fact determines concert of action or that individual actors have caused indivisible harm. From that point, all Ds are liable; no opportunity for individual D to exculpate himself.

If P can prove 1) duty & breach w/r/t each D, and 2) actual causation w/r/t/ defending unit, P gets into jury territory and burden shifts to each individual D to show they were not the actual cause.

Summers v. Tice (alternative liability—different than J&S)-2 Ds negligently fired shotguns, one of which hit P in eye. Under AL, each D divides up and pays for harm. Different from J&S b/c here each D has the chance to prove his way out of defending unit; not so with J&S.
Ybarra v. Spangard-novel application; not direct J&S. Court’s attempt to break up conspiracy of silence.
Market Share Liability
Sindell-Prescription drug cased problems years later. No way to know who produced the drug that was taken. Court finds each D’s market share and apportions damages accordingly.
C. Concurrent and Successive Causation
Situations in which 2 or more causal agents would, independent of each other, have harmed P. There is some overlap with J&S type 2 w/r/t/ causation.
Dillon v. Twin State Gas & Electric Co.-P was electrocuted by D’s wire while falling to his death. B/c D just preempted another causal force at play, although duty was breached, D is not actual cause b/c death would have occurred anyway.
Kingston v. Chicago & N.W. Ry.-D’s RR caused fire that met with other fire and burned P’s property. Court calls it J&S 2 b/c otherwise each D could claim he was not actual cause, and no one could be held responsible.
V. Chapter 4-Negligence: Proximate Causation, Special Categories of Nonrecovery, and Defenses

A. Proximate Cause
Check list:

· Substantial factor

· Reasonable foreseeability of . . . 

· Direct connection b/w breach of duty and harm done—as opposed to intervening or superseding causes

· Natural and continuous sequence

· Remoteness (in time or place)

· Risk or loss spreading function of tort law (availability of insurance)

· Common sense

D is proximate cause of injuries suffered by rescuers. Exceptions: police and fire fighters.
Palsgraf v. Long Island R.R.-guards knock fireworks onto tracks, which explode and knock over scales 30 feet away, injuring P. P is “outside zone of danger” & injury is therefore unforeseeable and D is not proximate cause.
Marshal v. Nugent-D’s conduct running P off road is irreparable breach of duty to P, so when P is hit by car while trying to get car on road, D is proximate cause. Liable until order is restored.
Herrera v. Quality Pontiac-D is proximate cause of accident resulting when criminal foreseeably stole car and crashed. Criminal acts are not superseding when they are reasonably foreseeable.
Stahlecker v. Ford Motor Company-where blowout strands P, D tire manufacturer is not liable for passerby who kills P. This criminal activity is not reasonable foreseeable.
Kinsman-D negligently allowed large barge to come lose, which ultimately dammed up a river and caused flooding. Although the flooding was not foreseeable, damage in general was, and the D takes the P as he finds him. D is liable for the full extent of the damage.
Wagon Mound 1 & 2-D allowed oil to spill from his ship. Resulted in fire on wharf and damage to ships. D is not liable for wharf (oil catching fire not reasonably foreseeable), but is responsible for damage to ships (ships damaged by oil spill is reasonably foreseeable).
B. Special Instances of Non-Liability for Foreseeable Consequences
Negligence Infliction of Emotional Distress
General rule-If a D’s negligence causes P emotional upset or psychic injury but no other harms (physical injury or property damage), no recovery in negligence law. This is true even if the psychic or emotional injuries have physical consequences or manifestations, e.g. miscarriage caused by shock, or ulcer caused by severe upset.

Remember that NIED claims get “tacked” onto other claims, as they are not their own tort. When taking the exam, after going through the analysis of the primary tort, tack this onto the end. In these claims there is usually a “dramatic moment” of impact. Long deteriorations of health do not suffice.

Mitchell (impact rule is still law)-where a woman’s almost getting hit by a carriage causes a miscarriage, no recovery absent actual impact.
Waube (zone of danger)-mother watches through window as child killed by negligent driver. She cannot recover because she is outside the zone of danger, and not put in peril of actual impact.

Dillon (bystander liability)-where mother and sister watch other sister injured by negligent driver, they can both recover. Three requirements: 1) P located near scene of accident, 2) shock resulted from direct observance of the accident, and 3) P and primary victim are closely related. Apply rules flexibly. Courts decide if ordinary man (D) would foresee accident and loss.
Thing (3 requirements: 1) P closely related to vic., 2) P present at scene, 3) severe distress.)-where P’s son is injured and she arrives at scene shortly after accident, no recovery. Strict rules.
Burgess-where D doctor performs c-section on P and baby is injured, P can recover under NIED as a direct victim b/c of her relationship with the doctor.
Molien-where doctor incorrectly diagnosed wife with STD, husband P allowed to recover b/c he was foreseeably affected as doctor told wife to inform husband.
Marlene F.-where P mothers took children to D therapist who molested them, mothers recover as direct victims as mothers were patients and D knew they would be affected.
Combination of Burgess, Molien and Marlene F. These are cases where P is not a bystander, but rather is somehow a direct victim by way of a pre-existing relationship. Although direct victims, these claims must still piggyback on claims of more direct victims of the D’s negligent act. This type of case often does NOT involve physical impact, as is required of other NIED cases. 
Look for: Tortious act; Tortious actor; Primary victim.
Larsen-hospital’s negligence results in mother and baby separated at birth. IIED b/c of extreme importance is matching up child with mother.
C. Injury to Personal Relationships (loss of consortium)
There is a “primary victim,” person who suffered the physical harm. He/she can recover, PLUS

Loss of consortium claim is by “secondary victim,” spouse or other loved one of the primary victim, who has also been impacted by that primary victim’s injury. Recovery by secondary victim for loss of “amenities of marriage,” including conjugal services. Recovery for spouse of primary victim is standard. Few states have extended loss of consortium claim to other relatives including children and parents.

Feliciano (MA case)-P’s partner injured by D. Relationship was like marriage but not. No recovery b/c LoC in Mass limited to marital relationship.
Borer (CA case)-Light fixture hits woman in the head. Her children barred recovery b/c LoC limited to spousal relationships.
D. Pre-Natal Harm (the core tort is negligence)
Recovery is universally permitted on basis of wrongful death statute when fetus is injured in the womb, born alive, and then dies, no matter what state of pregnancy injury occurs.

Werling-In Ohio, wrongful death for stillborn fetus if it was viable at time of injury.
Some states require a live birth in order for the wrongful death COA—no COA for stillbirth.

Some states allow a wrongful death action for a stillbirth caused by a fetal injury regardless of when in pregnancy occurs.

Analysis on exam-“If a D is driving negligently, it is foreseeable that that driver will cause an automobile accident. It is further foreseeable that one of the people injured will be pregnant. Recovery should be allowed for the fetus.”

Werling (fetal injury)-hospital’s negligence results in fetus dying just before birth. Wrongful death CoA exists for stillborn if injury occurred while fetus was viable.
Fassoulas (wrongful birth)-Dr’s negligent vasectomy results in Ps having a child. Recovery only allowed for “above and beyond” expenses of deformity. No recovery for normal child expenses.
Wrongful life-Suits by disabled children who sue those responsible for their birth, but who are not responsible for their disability. Very few jxs permit this COA, and only for extraordinary expenses associated with handicap, e.g. deafness in Turpin.
E. Purely Consequential Economic Loss
General rule: No recovery for economic losses/injuries absent some physical injury or property damage. If economic injury additional or parasitic to physical injury or property damage, recovery for it is permitted. (Exceptions include: fraud and defamation (financial torts) where there is no physical harm, and commercial fishermen (for cases like oil spills.)

Barber Lines-D spilled oil into harbor, and P had to dock elsewhere at own expense. P cannot recover purely consequential loss, but if suffered damage could tack on the economic loss.
People Express Airlines (exception—specifically identifiable Ps from generally foreseeable Ps)-Where gas release caused evacuation of P’s business, D can be liable for reasonably foreseeable economic harm where the P is specifically and readily identifiable.
F. Contributory Negligence

Generally, the P must have acted reasonably. If he acts unreasonably, and this results in his injury, D is off the hook.
Butterfield-where D left a pole in the road but P’s failure to act as a RPP to avoid it causes the injury, P is barred from recovery. To recover P must exercise ordinary care.
DeMoss v. Hamilton-where P’s negligence is merely putting himself in the hospital where D hurt him, a “but for” time and place argument, P can still recover (no defense).
G. Assumption of Risk
Blackburn v. Dorta -Assumption of risk is treated like comparative (not contributory) negligence. It affects, but does not bar recovery. AoR can be reasonable or unreasonable. Primary assumption of the risk = D is not liable. Secondary assumption  = what we have been talking about.
A plaintiff who by contract or otherwise expressly agrees to accept a risk of harm arising from the defendant's negligent or reckless conduct cannot recover for such harm, unless the agreement is invalid as contrary to public policy.

Where a P fully understands the risk of what a D is doing, but nevertheless chooses to stay within the area of risk, cannot recover for the foreseeable damage that results (except where contrary to public policy).

H. Comparative Fault

366-374—Uniform Comparative Fault Act
VI. Chapter 7: Products Liability

Three legal theories:

· Negligence

· Would an RPP/manufacturer have put this product on the market? Does the decision to put this product on the market meet the B<PL test?

· Breach may come, for example, in engaging in shoddy manufacturing or product design practices, or in a failure adequately to inspect products (Hankscraft)

· Must prove

· Duty

· Breach of duty

· Actual cause

· Proximate cause

· Damages/Harm

· Warranty (Hankscraft)

· Does the product breach:

· An implied warranty of merchantability (Henningsen)

· An implied warranty of fitness for a particular purpose,

· An express warranty? (Hankscraft—picture on box)

· Strict Liability—(legal theory that should get most effort, time on exam problem about products liability)-(note that strict liability only applies to merchants)
· Did D (manufacturer, distributor, etc) put onto the market a “defective product?”

· A “defective” product is an “unreasonably dangerous” one; sometimes expressed as one “not reasonably safe.”

· Elements that P must prove: 
· D manufactured or supplied product

· Product was defective, a/k/a unreasonably dangerous
· Test for determining whether “defective” varies depending on theory of defect—this is where you bring in what kind of defect it is (manufacturing, design, or marketing)
· Danger/defect was actual cause
· And proximate cause of

· Damages/Harm
· Note: All three of these theories require the P to prove actual and proximate cause, in addition to the other elements associated with the theory.

· Three other theories of types of defect:

· Manufacturing

· Design

· Marketing
A. Manufacturing Defects

Defective product, one in an otherwise safe batch or lot, presents an unreasonable danger or risk.

Vandermark v. Ford-defective Ford ran off the road. Under strict liability, everyone in the chain of commerce, including Ford and the dealer, is responsible.

Policy-Products liability is SL in order to spread harm to those that can afford it.

B. Causation
Weakley v. Burnham Corp-P had asbestosis. To recover, he only had to prove that he and the D’s asbestos-filled boilers had been in the same place at the same time.
Haglund v. Philip Morris-tobacco products=sui generous (PL does not apply)
C. Affirmative Defenses Based on Plaintiff’s Conduct
PL cases are subject to comparative fault regimes, so P’s recovery can be reduced where he acted negligently or knew of the product’s risk and used it anyway. If the P is contributorily negligent, there are two types of negligence: failure to discover defect, and active negligence. The defendant can always raise active negligence, and can only raise failure to discover defect in some jxs.
Murray v. Fairbanks Morse-P injured while installing heavy equipment in a dangerous way. Although SL holds D liable, P’s comparative negligence reduces his recovery.
Alami v. Volkswagen-P drunk driver’s floorboard buckled improperly during crash. P’s negligence does not reduce recovery b/c duty of D was to protect in event of a collision.
D. Design Defects

Entire lot of batch of products presets an unreasonable danger or risk due to a faulty design.

· Some product designs are inherently or manifestly unreasonable; some are not. Threshold for a manifestly unreasonable design is very high; common used and distributed products (like trampolines) rarely qualify. Phipps, where gas pedal stuck, was about an inherently unreasonable design.

· If designed not manifestly unreasonable, P must show reasonable alternative design (Parish).

· Unreasonableness of risk can be assessed by either of two alternative tests in California:

1. Cost-benefit (a/k/a risk-utility) analysis (Troja), using Wade factors:

· Usefulness and desirability of product—utility to the public

· Safety aspects of the product—likelihood it will cause injury and probable seriousness of injury

· Availability of substitute product that would meet same need (reasonable alternative design)

· Manufacturer’s ability to eliminate the unsafe character of the product w/o impairing its usefulness

· User’s ability to avoid danger by using due care in use of product

· User’s anticipated awareness of the dangers inherent in product and their avoidability b/c of obviousness of danger and suitable warnings

· A place to consider consumer expectations in a jurisdiction that doesn’t permit this to be a free-standing test

· Feasibility of spreading the loss by setting price of product or carrying insurance (Troja)

2. Consumer expectations test (Heaton)

· What would a hypothetical reasonable consumer expect of the product?

Note: The Restatement recognizes only the cost-benefit test as a free-standing test of design defect. It does not deem consumer expectations irrelevant to the inquiry, but does not permit them to be controlling. In CA, you can talk only about consumer expectations.
Manifestly unreasonable design. Some products have such low social utility and present such great dangers that liability attaches w/r/t them even absent proof of a reasonable alternative design. Ex: exploding cigar novelty item.

· Note alternative constructions of “reasonable alternative design”: Does a toy gun that shoots ping pong balls preset a “reasonable alternative” to a gun that shoots BBs? Is one an alternative design for the other?

· Phipps case: gas pedal that sticks=inherently unreasonable

· Parish: trampoline not a manifestly unreasonable/inherently dangerous product, in part b/c widely distributed and also b/c of its utility for entertainment and exercise.

McCormack v. Hankscraft-Vaporizer is defective b/c when tipped over entire gallon of water spills out instantly. 3 reasons: 1) design is unsafe, 2) failure to warn, and 3) express breach of warranty where picture implies safe to use near unattended children. Claim of custom fails where all similarly designed products are defective. Danger not open and obvious. Mother is intermediate actor, but she is negligent, not intentional, and is therefore not superseding.
Uloth v. Curt Tank Corp-bad design of garbage truck severs P’s foot. P cannot warn his way out of a bad design.
Troja v. Black and Decker-P claims design defect. Where not manifestly unreasonable, P must used Wade factors to offer a reasonable alternative design that would have prevented injury.
Parish v. Jump King-P claims manifest unreasonableness, which means no need to show a reasonable alternative design. Trampolines are not manifestly unreasonable=no recovery.
Heaton v. Ford Motor Co. (consumer expectations test)-alternative to risk/utility, P can recover if he can show that the product did not meet reasonable consumer expectations.
E. Liability for Failure to Instruct or Warn (Marketing Defect)

Recognizes that a product that presents otherwise reasonable dangers/risks (i.e. not severe enough to give rise to liability under a design defect or product defect theory; presenting a level of danger or risk we can live with, even under a strict liability regime), may nevertheless present an unreasonable danger and give rise to liability IF adequate warnings and instructions are not given.

· D must know of the danger
· If danger is open and obvious to “foreseeable product users” (Sheckells), there is no duty to warn.

· If danger is NOT open and obvious, D must give a specific warning
· To be legally adequate, a warning requires a certain amount of precision regarding the nature and severity of danger
· The exception is the case of prescription pharmaceuticals, when duty flows to the physician under the “learned intermediary doctrine.” Exception to learned intermediary doctrine for drugs with respect to which “manufacturer knows or has reason to know that health care providers will not be in a position to reduce the risks of harm in accordance with the instructions or warnings.” Rest on Products Liability § 6(d)(2). This exception applies to oral contraceptives under MacDonald, where patients may not always receive adequate instructions from pharmacists—for oral contraceptives there must be adequate warnings.
Sheckells v. AGV Corp-manufacturer liable for failing to specifically warn helmet cannot protect 30-45mph collision b/c the foreseeable product user generally does not know. Not O&O.
VII. Chapter 12: Defamation
Elements:
· Publication-communication to a third party

· Defamatory statement/meaning

· Does the statement lower the P in the eyes of the community, hold P up to ridicule or obloquy, deter persons from interacting with P? Something blameworthy?
· Identification

· Is this P identified in the offending communication, by name or otherwise (NYT)

· Fault

· At common law, no fault (SL)—still applies to private individuals when not media D (Dun)

· Post 1964 (NYT)—depends on category of P (actual malice req’d for public figures)

· Damages/Harm—just say that harm was caused, but don’t focus heavily (ex: lowering status)

· Falsity—P’s prima facie case involves proving falsity
A. The Traditional Law, What Constitutes Defamation
This element is met even if the factual accusation is perceived as defamatory by a small community if it is the one in which the P works or lives (Smith). Local defamation is assessed by local standards—consider AL v. CA.
Belli v. Orlando Daily Newspapers, Inc. (1968)-first judge decides is article may carry defamatory meaning. If yes, jury question whether it is in fact defamatory.
Smith v. Atkins (1993)-Law professor called P a “slut,” which is defamatory per se. Classmates testified that they stopped associating with P.
Seelig v. Infiniti Broadcasting (2002)-Radio show made fun of P. Rhetorical hyperbole and verbal epithets ≠ defamation. Must be incorrect factual assertion. Also, anti-SLAPP statutes protect issues of public interest, including reality shows.
B. Publication, The Basis of Liability, Truth
736-740, 745-46, 747 (no cases)
Fault: Constitutionally dictated rules
Actual Malice

· Standard of fault that applies to public officials and public figures
· Actual malice=knowledge of falsity or reckless disregard for the truth or falsity of the statement (not synonymous with ill will or bad motive)

· Requires consideration of what the journalist/publisher/D did or knew about informant, as well as about statement/information and its verity.

· NYT—didn’t check facts, but had no reason to disbelieve informant=no actual malice

· Very difficult for P to meet this standard—to show D acted with actual malice

· Generally requires fabricated story

· Admitted knowledge of falsity or very serious doubts re: truth

New York Times v. Sullivan (1964)-Although not named, P is implicated by ad. B/c he is a public official, the actual malice requirement applies. Actual malice not met = no recovery.
Curtis Publishing Co. v. Butts and Associated Press (1967)-NYT malice rule extended to public figures as well as public officials.

Garrison v. Louisiana-Actual malice applies in public official and public figure cases whether D is media OR non-media D.
Private Figures
Gertz v. Robert Welch, Inc.  (1974)-attorney just doing his job remains a private individual. State cannot impose SL where D is media and issue is of public concern (most impose negligence standard). If P can prove only negligence, he must show actual damages to get compensation. However, if a private P can show actual malice, damages will be presumed and the P might also get punitive damages, which are only available where actual malice is shown.

Factors for determining whether a figure is public or private:

· P had access to channels of effective communication

· P voluntarily assumed role of special prominence in public controversy

· P sought to influence resolution or outcomes of controversy

· Controversy existed prior to publication of defamatory statements

· P retained public figure status at time of alleged defamation

· Public controversy ≠ controversy of interest to the public

· Note: some people are limited purpose public figures

· All purpose public figures=POTUS (all statements require actual malice to recover)
· Limited purpose public figures=mayor of Davis, other lower public figures

· Only statements re: what they are known for require showing of actual malice
Time, Inc. v. Firestone-topic of public interest ≠ automatic public figures (divorce case).
Dun & Broadstreet Inc. v. Greenmoss Builders, Inc. (1985)- Backed off Gertz, saying SL might be permissible for defamation in cases which are NOT a matter of public concern and/or NOT a media D. In such cases, presumed and punitive damages can be had w/o showing actual malice.
False light invasion of privacy—if you are accused of something that you are not, but that is not blameworthy. (Ex: being called “gay” in California.) Presents you in a way other than how you are.
4 categories of slander per se: P committed a crime, has a disease, or if the statement is damaging to his business, or if it is a statement that a woman is unchaste.
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