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I. Possession and Basics of Title

A. Possession

· Two parts

1. An intent to posses on the part of the possessor
2. Actual control or holding of the property
· These two things go into almost any analysis of property in some way
· Constructive Possession: Rationale Soli – by reason of the soil

1. When you see no good way of achieving the right result, you take the state of affairs that you want to exist and add the world Constructive in front of it LOL… 

2. This vindicates a policy against trespassing
· Relativity of title

· Property ownership is a social construction and sometimes difficult to prove

· As a result, ownership or title can only ever be absolutely established by litigating against all other possible claims of title

· Hence, the construction is that a person can have relatively better title or right to possession than another, while also having a title or right that is inferior to yet another person

· First-in-time is a way of dealing with this

· All other things being equal, the chronologically first possessor has the better title

· Role of Custom

· The custom surrounding an industry, a piece of land, a type of activity, etc., may be instructive on how to interpret and resolve issues of possession and relativity of title

· Ghen v Rich greatly restricted which customs should be considered

· List of circumstances the custom should meet:

· Limited to an industry and to those working in it

· Recognized by the whole industry

· Requires the only possible act of possession

· Necessary to the survival of the industry

· Works well in practice

· Few customs are likely to meet this test

· Reasons to be suspicious of custom

· May benefit only the industry, not the public

· Might be dangerous to employees

· Could be wasteful

· Popov v Hiyashi resurrected the importance of custom

· Considered:

· Fan custom

· MLB custom
· Gray’s Rule and the Bernhardt Finkelman Rule --- decision btwn 

· Gray’s - Necessary physical relationship exists when the ball is stopped by the fan

· B & F’s - You just have to stop the forward momentum of the ball + have the manifested intent to appropriate is enough

· Holding: Court awards them each half with the Equitable Division because the court found the mob attacking Popov which was unlawful and wronged Popov by using a “Pre-possessory interest in the property” because it really bothered them

· They did this to take a stand against the violence that occurred and to uphold the fun in the custom that was occurring 

· Generally Gray’s Rule should apply becaus the necessarily relationship of inanimate objects that we can gain control of should be taken control of for possession 

· Gray’s rule applied because of the “nature and situation” 

· and this is what we think the fan’s expectations are

· With baseballs there isn’t a lot of time that has to lapse btwn the time that needs to elapse btwn ball is in the air and ball’s momentum gets stopped 

· Court concerned with taking a stand against the violence that occurred and keeping the fan’s happy (in terms of their expectations of what occurs in these situations)

· Which rule has least violence allowance? B&F’s rule – if you just had to stop the ball and the fans saw it stopped, they wouldn’t storm them since they know “game over”

· Once you have property rights ( “more trading and less grabbing”

· Reallocation through peaceful means like trade, etc once property rights are made clear
· By Capture

· Two main approaches

· Where possession is not as difficult, manifestation of intent and actual possession may need to coincide
· Where possession is difficult, manifestation and a significant step towards possession are enough
· Ex: mortal wound of an animal, stopping and briefly possessing a baseball
· Rule (Pierson v. Post): Mere pursuit presents no circumstances or acts which can bring it within the definition of occupancy and for the “sake of certainty and preserving the peace and order in society” we have to confine possession or occupancy of beasts within the limits prescribed

· Not “first in time” if mere pursuit 

· Physical Relationship: You need the unequivocal wounding/trapping of the animal 
· Mental State: And you need to unequivocally manifest your intent to take control over it 
· Can see this played out in Popov v Hiyashi 

· Gray: possession of a baseball requires complete control, achieved when the momentum of the ball and the catcher have ceased. If the ball is knocked away while there is still momentum, possession has not been achieved. This theory was relied upon by Hiyashi.

· Finkelman: possession is achieved when the intent to control the ball is manifested by stopping its forward progress, whether or not complete control is established. This theory was relied upon by Popov.

· Solomon-esque holding: Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property. That pre-possessory interest constitutes a qualified right to possession which can support a cause of action for conversion.
· How do courts decide?
· Some use custom, some rely on elements of possession or bias towards first in time

· Policy interests:

· Keep industries afloat, continue investment
· Peace and order
· Protecting customary expectations
· Fairness, especially notice
· Some problems with using Custom in property law all of the time: 

· Insular – only applies to the small group

· Creates a problem of notice to outsiders ( giving notice of your claim is extremely important in property law (notice is hugely important in property law because property claims are claims that the whole world needs to respect) 

· The more you rely on custom to define property rights the more you open people to unfair surprises 

· Decision costs for court (expert witnesses?)

· Power relations/unfairness 

· Variety/plurality of customs 
· By Find

· Generally, possession and relativity of title rule here

· Armory v Delamirie- Armory found ring and took it to Goldsmith whose apprentice took on the jewel. 
· RULE: Armory doesn’t have absolute ownership, but does have ownership over all except the original/rightful owner
· “Prior possessor prevails over subsequent possessor” – land and property 

· “Trover” – common law action for money damages resulting from the defendant’s conversion to his own use of a chattel owned or possess by the plaintiff 

· Measure of Damages: the value of the chattel at the time the conversion occurs or the value of the plaintiff’s interest

· Voluntary Bailment situations – the courts usually bar an action by the true owner against the present possessor if the bailee has recovered from the present possessor

· Rule of Protecting Finders – possession is all we have as evidence of true ownership, until somebody else comes forward with a better claim (of original ownership)

· Recording Acts – official govt run registries of ownership that formalizes title
· The title of the true owner is usually still superior to that of the finder

· The main conflict is between finders and the owner of the land where the property is found

· Courts divide situations of find

· Lost: property the true owner unintentionally and unknowingly drops or loses
· Belongs to the finder

· Mislaid: property the true owner intentionally placed in a given location and then left, or intentionally left intending to return – (McAvoy v. Medina)  
· Belongs to the possessor of the premise
· Finder has right over everyone except for original owner and locus owner (owner of the place i.e. Barber) 

· “The plaintiff acquired no original right to the property and the defendant’s subsequent acts in receiving and holding the property in the manner he did does not create any.”

· Locus owner preferred over finder because the assumption is that the original owner will have a greater likely hood of retrieving
· Abandoned: property the true owner intentionally and voluntarily relinquished, with the intent to no longer own, without already transferring rights to another. Manifestation of the intent to abandon the thing(s) – there is typically a signal to the public to take it. 
· Belongs to the finder

· Treasure trove: gold, silver, etc., concealed underground with indications that the true owner is dead.

· In US, belongs to the finder

· A few exceptions

· Employees: often considered the agents of the employer, so all finds go to them or to the possessor of premise (often the same)

· Private property: possessors of premise often keep finds discovered on private premises

· Actionable Interference

· Even if a person doesn't possess something, you can bring an action for interference with the intent to possess

· Keeble v Hickeringill, - vivary to catch ducks for his livelihood
· Hickeringhill has a vivary nearby and isn’t too happy about having keeble’s so close ( he twice shoots off guns, which scared away the ducks and they won’t return 

· Keeble typically should loose because he doesn’t have actual control over the ducks at the time; but he wins because: 

· It’s his livelihood ( malicious interference with business (tort claim)
· Three points to consider:

· Is the P a tradesperson?

· Was the D acting illegally?

· Is the general welfare best served by promoting the social goal of the activity?

· Big question: what is more important, the first two or the last?
· Harold Demsets – Theory of Property Rights
1. EXTERNALITY

a. Everything that people do that has anything to do with the use of resources has effects (both positive and negative) on others

b. Every decision we make involving the use of resources effects other people, for good or bad

c. Those external effects on others are internalized if the person who is making the decision confronts those costs and benefits on other people at the time that she makes the decision – if they don’t confront them than they are externalized

d. Internalization – personal benefit or personal cost to the one making the decision

i. I.e. plant really nice flowers in front of your house ( curbside appeal goes up, price goes up, benefit to future occupants too, higher status in the neighborhood rather than having a crappy house, benefits neighbors by making the row of houses look better

2. EFFICIENCY

a. If use maximizes the use of the resource than it is thought as efficient

b. Take into account your wellbeing and everyone else’s wellbeing and you use the resource in a way that maximizes the use and wellbeing of EVERYONE = efficiency

i. I.e. take a train rather than drive… are those costs/benefits internalized? That has a lot of external beneficial effects

ii. Getting a voucher for carpooling and helping the environment is an example of how govt can internalize extranalities 

c. Speculator – think that a resource that is available today will be worth more tomorrow 

i. They pay money now to acquire rights to it in the future cuz they think the value to other users will be very high 

1. They need to sign a contract with every single member of the community to agree to not cut down the tree today, but to give the speculator rights to do what he wants to do with the tree in the future 

3. HOLD OUT Problem: 

a. Last person to sign with the speculator is a good strategy because the first K’s he signs aren’t that expensive to get 

b. Getting the consent of the last few people might be really valuable and you’re willing to pay a little more for their consent ( so everyone wants to be the last person to agree to forego something and sign 

i. If the land is parceled into private property lots then u just need the one signature of the owner of land that that property sits in 

4. FREE RIDER --  also make it different in the absence of private property make it difficult to internalize everything in regards to costs and benefits through contracts
B. Adverse Possession
· Is a doctrine which holds that one who is not the true owner of a parcel of real estate can become the true owner by faking it for a really long time

· “Did the person who is an adverse possessor behaving like the ordinary true owner?”

· Basic elements:
· 1. Actual and exclusive possession
· You’re there, using the land as a true owner would; exclusive meaning not in conjunction with the true owner – as a apart of the true owner’s. 
· Keep in mind that some states have narrowed possession by statute

· Van Valkenberg v Lutz: NY statutes require enclosure or improvement
· Rule from Lutz: To acquire title to real property by adverse possession not founded by written instrument (called a “Color of Title”), it must be shown by clear and convincing proof that for at least 15 years there was an “actual” occupation under a claim deemed to have been held adversely 

· Elements of proof being either that the premises are

1. Protected by a substantial enclosure or are

2. Usually cultivated or improved. 

· Holding: Possession not found to be sufficient to qualify:
· Why wasn’t their use of the land enough to constitute adverse possession?

· Lack of definiteness of the boundaries is a problem – the boundaries of the garden are not definite enough

· Chicken coops, junk storage, and other uses of the land – not indication of an improvement of the land… it’s trash

· The shack on the land isn’t good enough too cuz fails to supply proof of occupation by improvement AND needs “good faith” to be okay here but they found bad faith here… 

· Garage requires “bad faith” for it to be adverse possession and he totally believed that it was on his land so no “bad faith”
· 2. Open (consistently) and notorious (known)

· Open – not hiding the use of land; out in public to be seen 

· Notorious – generally known by the community/others 
· One way to consider this is to put true owner on notice

· As a result, some courts require that it be so open that the real owner have actual or constructive knowledge of the encroachment

· Manillo v Gorski: the 15 inch encroachment wasn't enough to be open and notorious

· Keep the equitable sale of the 15 inches in mind; court required sale of the encroached upon land
· RULE: They discarded the requirement that the entry and continued possession must be accompanied by a knowing intentional hostility and held that any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible and notorious, even though under mistaken claim of title is sufficient tot support a claim of title by adverse possession 

· 3. Adverse (not with permission)

· This largely excludes people with leases, even after the lease has expired

· 4. Claim of right (hostile) - Whether your possession of the land is “hostile”
· Basically concerned with the mental state of adverse possessor
· This is describing the mental state of the person(s) involved 

· Objective approach (“The English Rule”) – the whole element doesn’t really matter; we don’t care what the actual possessor was thinking at the time

· A Good Faith Standard – you thought the land is your own and was just mistaken about it

· A Bad Faith Standard or “Aggressive Trespasser Standard” – you knew it wasn’t yours but you wanted to claim it as your own anyway
· Some have a good faith element
· Raab v Casper: negligence in building didn't rise to good faith. Owner warned the other that he might be encroaching. (A few jurisdictions require bad faith)
· RULE: In weighing the grant, denial or apportionment of relief, a trial court should consider any interim warning, the character and relative cost of the improvements made before and after the warning and the unitary or separable character of the improvements 

· ELEMENTS to consider: 

· Effect on the value of the property – how much hardship, loss on the intruder/owner… 

· = relative size of the encroachment

· Cost of removing it

· Innocence of the intruder – bad v. good faith

· Negligence is something to consider when evaluating good faith (in Cali) 
· 5. Continuous (don't be too literal)

· Relative to the type and kind of property

· Ex: summer properties

· In keeping with acting like the real owner, being on location only in the summer is sufficient for summer homes

· Howard v Kunto
· Ask: how would the real owner use this property?
· Can we tack the deed with the actual use? YES, because the land was in PRIVITY with the previous owners -( the possession was marked by the ordinary use of true owners

· Succession of unrelated trespassers cannot tack their periods of possession because they are not in privity since they have no voluntary relationship with one another that purports that tht ere is some transfer of possession from one to another 

· Note: One possessor purports to give their possession directly to another person = privity 

· 6. Statutory period
· Tacking: allows a person to take advantage of the previous possession of another to meet the statutory period
· Your occupation of the property is for 5-10 years depending on the state

· After the statutory period has run, you become the adverse owner of the property and your title runs back when you first became possessor ( RELATION BACK Doctrine 

· Affects things like property taxes ( owing 10 years in back taxes… any torts that were liable during that period of time, you are like liable for them

· The only thing that defeats the running of the clock on an adverse possession claim – if the true owner evicts the adverse possessor or has a law suit against the adverse party getting him ejected

· The assertion of your property rights “hey, that’s my land! Get off” isn’t good enough. 

· The statute of limitations on Adverse Posession – only starts to run once and only when there has been a trespass.
· 7. Generally requires privity of estate
· The voluntary transfer from the first possessor to the second of either an estate or actual possession
· *disabilities - to be discussed later

· Ask two questions:

· Is the person acting as if she were the true owner?

· Other one to come into the future

· Justifications

· Title clearing: finding a way to just make things clear
· Psychological: people establishing attachments
· Moralizing: punishes the careless, rewards the person for initiative
· Bias towards "productive" land use
· Claim of right v color of title (as used in Lutz case)

· Claim: referring to the mental state element above

· Don't confuse!
· Color: having a title that is not correct

· What are the differences?

· Under color of title, a possessor can get the whole lot that the title is for even without the elements of continuous and exclusive possession over the whole lot
· May require improvement to the land

· Good Faith Improver Statutes

· Some states have laws that grant a Manillo-esque sale when there is an encroachment on land through an improvement AND there is good faith in doing so

· Raab v Casper: negligence in building didn't rise to good faith

· Disability exceptions

· People who are uniquely unable to monitor their boundaries

· The statute of limitations will not run

· Instead, there is a separate statute of limitations that only begins running when the disability is removed

· Out of luck if the disability starts after possession

· Example:

· Minors

· Mental incompetents

· Those in prison

· Construed narrowly

· Basic principles

· No reprieve if the disability begins after the adverse possessor takes hold

· No tacking or disabilities

· For example, minor arrested and put in jail at 17

 

 

II. Limiting Rights of Fee Simple Ownership

· The Right to Exclude Others
· What are the boundaries?

· Right is not absolute

· Why have the rule? Why have the exceptions?

· Necessity (public or private) may justify entry upon the lands of another (Shack).

· Jacque v. Steenberg Homes: property rights serve human values

· Facts: Steenberg deliberately crossed Jacques’ property against Jacques’ will; purpose in crossing was to save time and money. Court found no actual damages were necessary—the loss of the right to exclude is fundamental, and abridging that right = actual damages.

· Public Policy concerns of the court:

· Social need to deter intentional trespass is significant

· Protects right of all individuals to exclude from property

· USSC holds this as a fundamental right

· Removes need for “self-help” remedy to trespass

· Important factors:

· Private property interest

· Purpose for trespass: commercial action to save time and money

· No rights of the trespasser were abridged in exclusion from the property
· Mill Act

· If one wants to build a damn and make a reservoir, they can flood others land in order to do this.. 

· 1.5 multiplied by actual damages

· It softens the blow to land owners and helps protect the developed land affections that owners develop

· We want to encourage damns even though they trespass on land rather than deter this 
· State of New Jersey v. Shack and Tejeras: property rights are limited by human values
· Facts: Defs Tejeras and Shack want to trespass on the farmland to find the migrant farmworkers who need the health and legal services that have been set up by the federal govt. 
· Because the farmworkers are tenants, the landowner does not have the same possessory rights to exclude those who are entering for the needs of the tenants

· Exception to the right to exclude: ownership of real property does not include the right to bar access to governmental services available to migrant workers.

· “One should so use his property as not to injure the rights of others”

· “Property rights serve human values. They are recognized to that end, and are limited by it.” (Principal stated by this court to justify its holding—no statute or precedent supported them.)
· Property Rules – your ownership of something is defended and protected by being able to get an injuction requiring the invader/intruder to STOP what they are doing (you can choose to sell it but don’t have to sell it)
· Public trust doctrine

· There are certain lands that have an inherently public interest or have a best use for public
· Lands that are covered by tidaled or navigable waters – their ownership rights are subject to a limitation: members of the public can come onto that land for fishing or navigational (boating) purposes

· i.e. wet sand/ocean = subject to the Public Trust Doctrine

· Most states have expanded the public trust USES: the purposes for which the members of the public can come onto the Public Trust lands

· In the Avon case referred to in Matthews: Court held that a municipality that owned a beach, could not exclude the public from the dry sand portion of the beach (not just the wet), which expanded the right to exclude geographically 
· Expanded to all navigable waters in the US

· You can acquire property rights to some of these lands; however, your right to exclude is subservient to these traditional public uses

· Second half of 20th century, some courts started to expand in two directions

· 1. Uses: from traditional to include all kinds of recreational activities and environmental preservation

· 2. Types of lands considered to be subject to this trust: navigability defined in new ways, littoral rights expanded

· Oregon beach case (Does not take the same view as New Jersey)
· Founds the decision in custom (echoes of adverse possession)
· Sandy Beach can be owned by homeowners, associations, etc but their ownership rights are limited

· Must evaluate this scenario in 3 different ways: 

· 1. Public using it through the Public Trust Doctrine: must be able to use on municipally-owned dry sand beaches

· 2. Cost benefit anaylsis: we have to weigh the benefit of the turtle conservation for example 
· 3. Private using it the same way that the public would use it (weaker argument)
· Summary of factors (Elmendorf):

· Old/long standing

· Obligatory (previous owners have felt this was a right)

· Reasonable/Lawful

· Clear

· Near universal acquiescence

· Notorious or generally known

· Reliance on custom is controversial

· Some courts think it is archaic and not forward looking

· The law of waste

· What does it mean to waste property?

· When a person has property and uses that property in a way that is unreasonably detrimental to its future use and to the person who has a future interest
· Affirmative waste

· Action taken (actual doing of something) that reduces the future value of the property

· Permissive waste

· Allowing property to deteriorate

· Ameliorative waste

· Changing the character of the property that makes it more valuable from a financial perspective, but changes it in a way that the future interest does not like

· Courts are all over the map on how they will treat each kind, at what point they will step in, and who can bring an action

· As a general matter, though…

· Affirmative waste is easiest to get

· Permissive waste usually has to be really egregious

· Ameliorative waste isn't even recognized in some jurisdictions

· Who can claim

· Most states won't allow someone with a contingent interest to bring an action

· Eyerman v. Mercantile Trust Co. 
· House in Kingsbury Place and the will said to raze the house and sell the land, proceeds to be separated among the estate. The residents sued and plaintiffs seek injuction on the demotion of the house in the will. The Court said that the will can’t force the estate to tear down the house in the will. 

· Majority feels that some wills should not be enforced cuz it involves the destruction/waste of land 

· Why does majority distinguish destruction by will vs. while alive 

· One view is that the property should belong to the living (general principle)

· People are more likely to do crazy things on their death bed than before then… death disturbs good judgment

· When people specify things by will – there is no way to negotiate things unless u can talk to ghosts… :P 

·  “the world belongs to the living” attitude 
· Baker v Weedon
· When interests conflict and there is a situation of waste, that waste is not the only concern; must look to preserve the interests of all the parties

 

 Future Interests

· Policy Concerns underlying some of the weird formal distinctions: 

· Dead hand control – we don’t want to allow ourselves to always be ruled by the past.

· we need limits on what people can do on their deathbeds regarding the control of property in the future

· Counterarguments: no control of property = “blowing up their houses on their deathbeds”

· Much less likely to take care of the property, if no control over it 

· Free Alienability of Property – (pro capitalist idea)

· we want resources that one person is using available to be transferred to another person who may have a better idea or use for them

· If we allow too much divvying up of property in small time segments, it can get really difficult to control and combine 

· Time limits = business/economic limits 

· Forfeitures or Penalties 

· In contracts you are limited in contracting for remedies – i.e. you can’t just establish a huge penalty at breach; just REASONABLE estimate of remedy at breach 

· Penalties are the subject of criminal law – i.e. punitive damages; but the law is uncomfy with the creation of penalty like provisions in private transactions 

· Social Hierarchy – from Feudalism and potential for Feudal type relationships

· We want to get away fro Feudalism 

· Look at State v. Shack ( Court didn’t want one party to completely isolate another party from social exchange, etc… feudalism was the underlying concern 

· Fee Tail Estate 

· Estates in Land the Law Recognizes: 

· Present Possessory Estates – the person to whom the property is transferred (the power to own property) can immediately take possession  

· Fee Simple – defined by the potential indefinite duration 

· One who takes property in “fee simple” can control who gets it next after they die 

· By will – in which case you say you are “devising” the property to someone else

· Or if you die without a will -- the property is passed on to your heirs in accordance with the state’s intestacy statutes/heirs 

· Traditionally and formally the MAGIC WORDS: “to A and his heirs”

· NOW, the “Fee simple” is the DEFAULT Estate in land and no longer required to use Magic words ( just “to A” = Fee Simple today 

· Fee Simple can either be: 

a. Absolute – not subject to any limitation 

b. Conditional/defeasible – on the occurrence of some event, the property gets transferred to someone else involuntarily

· Fee Tail: “To A and the heirs of his body”

· Fee Simple is “simpler” than the Fee Tail – which was the counterpart to Fee Simple in medieval times

· Distinctive element of Fee Tail: the property could not be transferred outside the family bloodlines  

· If someone tries to do a Fee Tail in a state that has abolished it, the agreement just typically turns into a Fee Simple 

· Life Estate (The alternative to Fee Simple)
· The Life Estate does not go on indefinitely – only for the life of A 

· “To A for life”

· A can sell or gift her interest in the property -- but all A would be transferring is the right to own property so long as A is alive

· aka “Life Estate per autre vie” – life estate measured by another life

· Term for Years – similar to Life Estate

· Any possessory interest with a fixed starting and ending date 

· It doesn’t actually have to be multiple years 

· Determined by a fixed start and end date 

· Does not have Seisen 

· Is a LEASEHOLD Estate

· Fee Simple + Life Estate people are said to have SEISEN
· They are FREEHOLD estate
· In feudal times, those who had SEISEN were responsible for doing certain FEUDAL Services for the lords/monarch – providing money, knights for the military, saying prayers, “producing a rose at midsummer”

· Very important to know who had Seisen 

· To transfer an interest with Seisen: public ceremony of giving a clod of land and dirt to the new owner of the property 

· NOW, the practical idea is who has to pay property taxes 
Estates and Interest in Real Property TERMS (from E&E book) 

· Testamentary power/divisibility – right to transfer or dispose of property by will after death

· Power to alienate/alienability – right to dispose of land during lifetime

· Testator – person dying w/o a will

· Present interest – owner has the right to current possession

· Future interest – present ownership rights where the owner must wait until a future time to take possession of the property

· Fee simple absolute – complete ownership until the end of time (indefinite)

· Can do whatever you want w/it → enjoy the property, transfer it away by sale/gift during life time, or devise it by will at death

· If no will, property goes to heirs

· “To A and his heirs” or “To A”

· Life Estates – owner owns the property for life

· Estate ends on the death of the life tenant

· Not devisable or descendible (inheritable)

· Sometimes, owner of life estate and person whose life determines life estate are different people

· Life estate pur autre vie – life estate based on the life of another person

· Can transfer estate to others, but 3rd party’s right to use property ends with original tenant’s life

· Fee Simple Conditional (or Fee Tail) – series of life estates

· Fee simple conditioned on the birth of an heir – once heir born life estate becomes life estate that transfers to heir

· Meant to keep estate in the family

· When no more family line, goes back to grantor (or heirs of)

· Not devisable or inheritable b/c passes from one generation to the next

· Remainder – 3rd party who gets estate after someone else’s ownership of it has been terminated
· “A future interest in a third party that waits politely and comes into being immediately on the natural termination of the proceeding estate” 

· E.g. 3rd party (i.e. children, grandchildren, charity) who gets life estate once measuring life dies

· Follows the natural termination of a prior estate 

· Owner of a remainder takes possession immediately after the natural ending of the prior estate (life estate, term of years, fee tail)
· REMAINDER comes in two “flavors”: VESTED and NOT Vested, which is called “CONTINGENT”
· VESTED REMAINDER: is a remainder that’s in persons we can identify today, when the interest is created and not subject to conditions precedent 

· i.e. O: “to A for life, then to Fred”    ( VESTED

Vs. 

· i.e. O: “to A for life, then to the most recent winner of the Sierra Foothills Preservation Prize”

· Contingent on who wins, what’s “most recent” – time of conveyance or the next contest? 

· There are intermediate forms btwn vested and contingent remainders that are called VESTED SUBJECT TO OPEN and VESTED SUBJECT TO DIVESTMENT 

· VESTED SUBJECT TO OPEN: 
· I.e. if A has one or more children at the time of conveyance – the remainder would be vested subject to partial divestment among children… or vested subject to open – to the children

· The children’s value of the individual parcels of the remainder – it may be vested but subject to further claims and divvying up

· VESTED SUBJECT TO DIVESTMENT: 
· “If given to persons currently living and ascertainable, with no precedent conditions, but the remainder may be lost subject to conditions subsequent to divestment” 

· i.e. O: “to A for life, then to Fred, but if Fred becomes a lawyer, he shall lose his rights to the property.” 

· There is no condition precedent since there are no conditions that come first… but there is one subsequent to divestment  

· You can do the exact same thing with slightly different wording and you create a contingent divestment…”

· A) i.e. O: “to A for life, then to B if she survives A, otherwise to C” = contingent remainder

· B) i.e. O: “to A for life, then to B, But if B does not survive A then to C” = vested remainder subject to divestment

· They do the SAME exact thing with just slightly different wording and commas ( must memorize which is which tho for labeling (important for the bar)

· THERE IS NO PRACTICAL DIFFERENCE BTWN THESE

· Formal difference – the name… one is a condition precedent and the other is vested subject to divestment – both can be lost upon condition. 

·  Commas important cuz they connote the placement of the condition (reminds me of the intent words in a statute in crim law – if in the front that it’s applicable to all… rather than in the second half, etc…)
· DEFEASIBLE: 

· A) O: “To A for so long as the property is maintained in its natural condition”

· A) has “durational language” = for so long as, while, during, until 

· Where we have durational language we say that a determinable estate has been created (determinable fee simple in example A)

· What happens to the future interest in A? Who gets it? 

· O! When in doubt it goes back to the grantor, O. 

· The corresponding future interest, if it’s in the grantor, is called “A possibility of Reverter”

· This situation is called “Fee Simple Determinable” = Present Interest and corresponding Future Interest is called “Possibility of Reverter”

· B) O: “To A, but if the property is over developed, O shall have the right to enter and retake possession

· B) No durational language but just sharp conditional statement so this is called = Fee Simple Subject to a condition subsequent 

· And the only permissible future interest to the grantor is “Right of Entry”

· The practical different btwn a right of entry and possibility of reverter: 

· In the eyes of the law, the moment the condition occurs where you have possibility of reverter, O is now owner of the property (pay taxes, has seisen); whereas if you have a right of entry – A may continue to have seisen to it, which means A has the property UNTIL O goes and asserts his rights
· Reversion – when original grantor gets estate back
· If the property reverts to the grantor when A dies, the future interest is called a reversion
· E.g. in life estate, if estate goes back to original granter once measuring life dies

· Estate – present or future possessory interests in property

· Categorized by potential longevity or duration of possessory interests

· 4 types:

· Freehold estates
· Fee simple – duration to infinity

· Fee tail (fee simple conditional) – duration until original grantee’s lineage dies out

· Life estate – duration for the life of the grantee

· Non-freehold estate
· Term of years – duration for a fixed period or a fixed/certain dates

· Treated like leases

· Interest – any legal right associated w/specific property

· Estates are subsets of interests – b/c they are interests in land

· How to transfer interest:

· Devisable – if owner can transfer ownership of property by will

· Descendible/inheritable – if property can pass to heirs if no will

· Alienable/assignable/transferable – if owner can sell/gift the interest during his life time

· Inter vivos transfer

· How estates end

· Condition subsequent – occurrence or nonoccurrence of an event that can cut short an estate (terminate estate)

 

· Defeasible fee simple
· Fee simple determinable – a present possessory estate followed by a possibility of reverter in the grantor

· An estate that would be a fee simple absolute but for a provision that says the estate will automatically end on the happening of an event or nonevent (condition subsequent)

· Possibility of reverter – the chance the property might return to the granter if the condition subsequent occurs

· Only the grantor can re-take the property

· Fee simple subject to a condition subsequent
· Holder of this may hold the estate forever, but it could lose it entirely if the condition subsequent occurs

· Right of re-entry (power of termination) – grantor’s power to retake the property (if/when condition subsequent occurs)

· Holder of estate continues to own the property after the occurrence of condition subsequent until grantor asserts his right to the property

· Only the grantor can re-take the property

· Fee simple subject to an executory limitation 
· If condition subsequent occurs, estate goes to a 3rd party

· Executory interest – the future interest to a 3rd party following a fee simple subject to an executory limitation

· Shifting executory interest
· Divests a transferee

· Future Interests in Transferees
· Vested remainder – is owned by an ascertained person and is not subject to a condition precedent 

· Becomes possessory upon the natural termination of the immediately preceding estate

· Ascertained person – if person can be specifically determined currently

· Vested remainder subject to divestment – subject to divestment before it becomes a possessory estate

· The condition is subsequent (rather than precedent as in a contingent remainder)

· Vested remainder subject to open – others can enter the class of people who will get the estate

· Another name for it vested remainder subject to partial divestment – the vested members of the class may lose some interest in the property

· Contingent remainder – either the owner is unascertained or possession of the property is subject to a condition precedent (a contingency)

· An event that must occur/fail to occur before an interest becomes vested (for remainder)/possessory (for executory interest)

· Executory interest – future interest in a 3rd party that divests (cuts short) a prior estate

· Fee simple subject to an executory limitation – fee simple that may be divested in favor of a 3rd party

· Springing executory interest – divests or cuts the grantor’s fee simple

· E.g. transfers after a gap in time

· Divests the grantor

· Kinds of ways to own land (present interest)

· Fee simple

· Present and possessory interest in land

· Goes on forever

· But people's lives don't go on forever, so what does this mean?

· You get it for life, and get to decide who gets it next

· Today, the default setting for land

· Devising the property

· Means transferring the property through a will

· Intestacy statutes

· Dieing without a will, what happens with your stuff

· Sets up an order for getting the land

· Dieing intestate

· Dieing without a will

· Heirs

· Those mentioned in an intestacy statute

· Escheats

· Rules that if there are no heirs and no will, it reverts to the government

· So…how do you leave your fee simple interest in property?

· With magic words: "to A and his heirs"

· Nowadays, "to A" will do

· If anything is ambiguous, fee simple will be favored

· Seisen

· They had gone through the medieval dirt ceremony

· Practically, you had duties to perform to your lord in the feudal system in light of your "ownership" of the land

· Provide knights, money, etc.

· Today, it just means that you have to pay property taxes

· Fee simple interest has seisen

 

· Fee tail

· Created with magic words "to A and the heirs of his body"

· The result was that the present interest in the property with a restriction that A could not sell the property

· Instead, it would pass to heirs (forever!)

· Disfavored today

· Takes property out of the free market system

· Today, if those magic words are used, in most places this will simply just become fee simple

 

· Hypo: O is owner of a lovely ranch in the foothills. A also loves the land as it is. D, A's husband, is an evil developer and wants to put McMansions on the land.

· Is there any way O can will the land to A without allowing the land to fall into D's hands?

· Yes! Sort of….

· Life Estate

· Gives land to a person for the duration of their life, and then gives it someone subsequently

· "to A for life, then to her children"

· D is out of the picture

· But what if A gets desperate or greedy

· She transfers a bunch of little tracts of land and conveys land to developer, and then buyers of homes

· What do the homeowners get?

· An estate attached to A's life

· Life estate pur autre vie

· Situation above

· You own land until the other person kicks off

· Measuring life

· The person who's death terminates the life estate pur autre vie

· Remainder future interest

· What A's children have in the land

· Don't have right to possess now, but have a future interest in a third party

· Third party is neither person making conveyance or the person getting the current possessory interest

· Who waits politely and comes into being immediately with the natural termination of the previous estate

 

· Reversion

· What about "to A for life"

· A's entire interest in the land ends with death

· Property goes back to the original person's order or heirs (O in this case)

 

· Remainder vested

· "To A for life, then to Fred" 

· Given to an ascertainable person

· Someone who exists and can be identified at the time that the will is made

· Can not be conditional to any "condition precedent"

· Ascertained person

· "To A for life, then to Fred" v "To A for life, then to the next recipient of the Sierra Preservation Prize"

 

· Condition precedent

· The Rule Against Perpetuities TERMS (from E&E) - The rule against perpetuities invalidates future interests that may vest too far into the future.
· Future interests are invalid unless they are certain to "vest" if at all within the lifetime of someone who is alive at the creation of the interest or no later than 21 days after her death. 
· Subject to one exception: if the present interest and the corresponding future interests are both in charities then the conveyance is exempt from this rule.
· Ex: To UCD for so long as property is used for a veterinary center, then to UCB. This is exempt from the rule. 
· May not void: present possessory interest; vested remainders; reversions, possibilities of reverter, rights of re-entry

· Rule may void:

· Contingent remainders

· Unless vests or fails to vest w/in 21 years of a life in being, will be invalid under RAP

· Vested when all recipients are ascertained and all conditions precedent are satisfied

· Vested remainder remains a future interest until all preceding estates have ended

· Can vest in interest w/o being currently possessory

· Executory interests

· Unless vests or fails to vest w/in 21 years of a life in being, will be invalid under RAP

· Interest will vest and become possessory at the same time

· Vested remainders subject to open

· As soon as one person in class is identified and satisfied precedent conditions their interest becomes vested

· Interests of remaining people in the class may still be contingent

· No member in the class’s interest is good unless all members’ interest vests

· Even if one potential member of the class will not vest w/in the required period, the whole class fails and is void
· Two assumptions:
· 1) Instant gestation = people are assumed to have children, if at all, before the time that they die. You either have kids or you don't.
· 2) Fertile octogenarian rule = people are capable of having children up until the time they die.
· 5 Step Process for Solving RAP Problems:
· Use Hypothetical: O conveys by deed "to Alan for life, then to Brigit if Brigit reaches the age of 30." 
· 1. Label types of interest
· Alan: life estate absolute (present) – Vested
· Brigit: contingent remainder (future) – Non Vested
· Olivia: reversion in fee simple subject to an executory limitation (b/c O can lose the property if B turns 30) (future) – Vested
· Rules: If it's an executory interest, it is NOT vested. 
· If it's a future interest in O (reversion, POR, ROE) it is considered vested as a matter of law no matter what! 
· If it's a remainder, classify as contingent or vested, subject to one caveat – remainder vested subject to open is considered NON VESTED for this rule until all of the potential members of the class are ascertained.
· 2. Check off/identify the Present Interest
· 3. Then, check off the future interest
· 4. Figure out what the vesting event is
· For contingent remainders, the vesting event is the ascertation of the person taking the remainder and the removal of conditions qualifying for the remainder. 
· A contingent remainder can become vested before it becomes possessory (Brigit's contingent remainder becomes vested when Brigit turns 30. It becomes vested when Alan dies. If Alan is still alive, Brigit's remainder is "vested in interest" even if it isn't "vested in possession."
· For executory interests, the interest becomes vested at the time that the condition occurs that would make the interest possessory. 
· (Here there is no distinction between vested in interest vs. vested in possession).
· 5. (RAP) Ask "can we be 100% sure that the vesting event will occur within 21 years of the death of some person who was living at the time the interest was created?"
· Focus on people who are mentioned in the conveyance who have some logical relation to the vesting. People who can affect the time of vesting. 
· W/R/T this hypo: We WILL know, 100% sure, within 21 years of Brigit's death, if the interest will vest or not. 
· Brigit is the measuring life. If she does live to be 30, she will be 30 before her death, and therefore will also turn 30 before her death + 21 years. 
· Rule of 100% sure logic and the main assumptions are: 

· Rule of instant gestation: a person will have kids during their lifetime, no kids are born after the death of their parent

· Rule of oxygeneric rule: we assume that people can have more children after they are alive

· If the conveyance is by deed, rather than by will,:  you may assume that anyone mentioned by name in the conveyance is a life in being at the time the interest was conveyed

· At the time the testator or testatrix dies, there is a possibility that someone named in the will died in the interim.
· REMEMBER: 3 types of interests that can trigger the Rule Against Perp

1. Contingent Remainders ( vesting event is the occurance of some condition precedence that allows the transfer to occur 

2. Vested Remainders Subject to Open ( “All or nothing” id all of the members of the class” 

a. Rule of Convenience – vests when the first member of the class can take possession of the property

b. This applies to anybody who is qualified at the time it vests

3. Executory Interest
· From Monica’s Review Session:

i. 3rd: RAP: does not apply to most future interests. You don’t have to look at it for most of them. 

1. Only Applies to: 

a. Contigent remainders

b. Executory interests

c. Vested remainders subject to open 

· Future Interests Vested Remainder Subject to Open

· For purposes of the Rule of Possession: Is unvested until the class closes

· Under the Rule of Conveyance: this occurs at the moment that the first member of the class can take possession  

a. Under the “All of Nothing Rule”: this occurs whenever ALL PEOPLE who may ever become part of that class had been born and had been determine to satisfy or forever not to satisfy any conditions precedent. 

· RAP has been Softened/Modified: 

· Cy pres
· Equitable courts said if there is a contingent FI that would violate the CL rule against perpetuities and in theory small modification to the conveyance would save it and thereby give effect to the grantors the intent, the ct will modify it as its discretion to preserve that intent. 

· For ex if the doctrine had age condition of 25, the ct will decrease it to 21.

· Wait and See

· At the time the date of conveyance takes effect, whether the FI are good or not, we wait and see as the years pass to see whether the interest vests within a certain period of time. 

a. So wait and see approach is concerned with what actually happens, not possibilities

b. CL period (lives mentioned in conveyance)

c. Wait and see for 90 years

d. Uniform statutory rule against perpetuities (USRAP)

e. Wait and see for both periods (within 90 years or within 21 years of death in lives of being then the FI is good)

f. CA has adopted this RAP

g. It tells courts that when possible, the intentions of the grantor should be followed. 
· Statutory Cutoffs for possibility of reverter, right of entry, etc that are FI in O on occurrence of some condition 

· Put limits against the grantor- if they become possessory on condition a long time in the future, 

· A number of states have allowed creation of perpetual trusts 

a. If you follow rules for creating perpetual trust in the state then you can include any number of Future conditions, as many as want, and distribute benefits of trust with those conditions without worrying about RAP.

b. If you wish to create perpetual trust, you must the trustee the power to alienate the property (to sell the property)

c. SO you cannot impose conditions on the use or right of possession on a particular piece of property that goes on indefinitely but you can control the value of that property (ex the trustee at any point can sell the property and that money can be invested and proceeds of that can be distributed to those who trust is made for)

· Conveyances made by will, even if on date it is drawn up and day of conveyance (day I die) can have different conditions (children, for ex)

d. But presumption that conveyance by deed we can assertain the person who it goes to

· At the time of the conveyance, the class closes as soon as A dies if “to A  for life, then to A’s grandchildren who must be 5 years of age”

· Under the rule of convenience, class closes at death IF at least one member of class is living and can take possession at that time

a. (if grandchild became 5 before A dies, then class closes, and even if that grandchild dies before A does, then gchild’s children/heirs (like parents) get the property

· But if NONE at 5 yet, class hasn’t closed

Concurrent Ownership

· Concurrent interest

· Ownership can be divided during the same time frame among different people

· Three main types we should be fluent with are:

· Tenancy in common (share)

· Joint tenancy (both)

· Tenancy by the entirety (whole)

· Way to think of it:

· Do they have a share, whole, or both?

· Tenancy in common

· Each have a share in the whole of the property
· Like stock

· Can actually use all of the land

· Modern default estate

· Rebuttable

· Elements and rights

· Separate but undivided interest
· Separate in the sense that it is descendible – you can pass it on by will; or without a will to your heirs; but it is undivided in a sense that you have equal rights to possess the whole with the other co-tenants 
· Must share with all in TIC
· May be alienated, devised, or inherited separately from others in TIC
· One cotenant can possess whole as long as there is agreement or the possessor doesn't oust the others
· May own unequal shares and be of different types
· The exception is – if the grantees of a conveyance of a property are spouses there may be a presumption that they are taking it as Tenancy by Entirety or Join Tenants 

· Joint tenancy

· Own share and whole
· Distinguished from in common in one really important respect:
· Your share is not descendible (cannot convey by will or leave intestacy)

· When you die, your share dies with you and the other joint tenants get to split up your share

· Can transfer during life (by breaking out of the joint tenancy)

· The unities! Of the common law

· Time: got prop at same time
· The interest of each joint tenant must be acquired or vest at the same time 

· Title: got prop from same document
· All joint tenants must acquire title by the same instrument or by a joint adverse possession. A joint tenancy can never arise by intestate succession or other act of law 

· Interest: same temporal interest (LE with LE, FS with FS) and equal percentage interests
· All must have equal undivided shares and identical interests measured by duration
· Possession: each has right possess and use the whole property
· (marriage for tenancy by the entirety)
· These things can either create or destroy the kinds of tenancies

· Old approach is that if the first four were there, the default was a joint tenancy

· If marriage was there, the default was tenancy by the entirety

· Tenancy by the entirety
· Under common law is only allowed to be created by spouses
· You only own the whole, don’t have a separate share in any sense and the practical difference is that individuals cannot transfer their interest in a property without the consent of the spouse ( can’t do anything unilaterally. Need consent. 

· Unity has to be present at the time that the property was acquired

· Presently, the courts are increasingly concerned with the expression of intention 

· Law will presume the creation of a tenancy in common unless you say JOINT TENANCY

· If you use the magic words, “joint tenants with right of survivorship” and make it obvious that you want a joint tenancy then the courts will let slide the lack of unity 

· Joint Tenancy was created as an end rule to the eldest son rule –primogeniture
· Now – to avoid PROBATE – all creditors taking the estate/property apart 

· Note: CA got rid of Joint of Entirety 

· Measuring life is either one of them… 

· PRESENT INTEREST: A and B have a life estate, (and the measuring life: whoever dies first)

· FUTURE INTEREST: Remainder in Fee Simple Absolute in the survivor 
· Only own the whole

· Cannot sell or transfer your share without the permission of everyone else
· Check out the unities

· Destruction of Joint Tenancy

· May destroy at any time through a number of ways:
· Conveyance of a portion or all of interest

· In this case, only that interest is severed

· If there are three tenants (X Y Z), and Z conveys to A, A has a TIC with X & Y, but X & Y still have a tenancy in common with each other

· Mortgage (only works in a few Jxs)

· In title theory of mortgage

· Severs, because mortgages are said to affect a transfer the title, with return after paying it off

· In lien theory of mortgage

· The mortgage is only a lien on the title, and doesn't affect status

· Fork: split of what happens at death

· Majority: survivor gets title free and clear

· Harms v Sprague
· Facts: W + J ( J pledges his ½ to a 3rd party who is Charles Sprague is getting the loan from the seller of the house 
· Sprague is buying the house but doesn’t have enough cash to buy it so he get’s a loan (promissory note to repay in 6 months) from the seller of the house to buy it

· J says that if C doesn’t repay that loan you can take the mortgage and sell it and the proceeds will pay back the loan 

· J dies before this goes through

· Under J’s will he gave his interest in the property to C

· Went to court cuz now who owns what?!

· Dispute over how to categorize the mortgage… 

· Normally, if you use mortgage as security in loans you give them a lean 

· But in this case it’s more like a transfer of title to a bank followed by a redemption of title once the loan is paid off 
· Once J’s interest disappeared so did the seller’s security 

· The only thing a mortgage does is give security on a loan

· Doesn’t survive the death of a JT because all that the JT pledged was his interest in a JTenancy and the mortgage disappears upon his death

· The mortgagee should have required that the mortgage be changed to a TIC for more security 
· Minority: interest is still burdened by the mortgage

· Unilateral severance: conveyance to self

· (Although common law regarded it as an empty act, can now convey to self)
· Riddle v Harmon
· Facts: Wife tried to transfer the property from herself to herself so that she would get the right to transfer it in her will didn’t work cuz she didn’t use a 3rd party aka “Strawman”
· Can’t transfer from herself and to herself 
· She had no consent from her hubby 
· The CA State legislature has said that the 2 to transfer rule of the common law no longer applies when you’re trying to get into a joint tenancy 
· If A wants property and wants to enter into a Joint Tenancy with B, then A can transfer that property to A & B as Joint Tenants, which will in fact create a Joint Tenancy 
· Traditionally it wouldn’t cuz unity of time is not present since A acquired the property before B did… 

· For A to own property and transfer to self and then to someone else, A had to first transfer the property to a “strawman” (C) and then C would transfer it to A & B as joint tenants and that would fulfill the unities 
· Summary/Checklist of Concurrent Ownership: Concurrent Interests – 2 people together own the same temporal piece of property that both have rights over possession

· 3 principle types:

· 1. Tenancy in Common (default)

· Said to have a share of that property – that is descendable (pass it by will or without will then to heirs according to testaty statute)

· Share can be expressed as a percentage 

· You are on the hook for any liabilities associated with the property

· The right to the property can be modified by contract

· A contractual overlay can modify but can’t create a Tenancy by Entirety – can do this with Joint Tenancy too

· 2. Joint Tenancy

· Own both a share of the property AND the whole thing

· Legal fiction to say they own the whole thing – but allows attorneys to say that when one joint tenant dies, her interest just disappears and the other joint tenant who had previously a share and whole now just owns the whole – nothing passes 

· Joint Tenant may transfer her interest without the consent of the other joint tenant and break the tenancy 

· Olden days Join Tenancy was created whenever the 4 unities were satisfied

· 1. same time

· 2. by the same instrument 

· 3. had equal interest in the property – each 1/3(3) or ½(2)

· 4. had equal rights to the property in possession

· Unless there was a clear manifestation of intent ( on a deed saying “Tenants in Common” the default was Joint Tenancy 
· “Joint tenants with rights of survivorship” – magic words 
· Now, when concurrence is broken but the parties didn’t intend to bring it to a Tenancy in Common, the Courts will pretend that the unity wasn’t broken 
· 3. Tenacy by Entirety 
· Cannot be converted to a tenancy in common unilaterally
· To break it the co-tenant must: 
· Get a Divorce
· Or Mutual Agreement of the Parties: jointly convey the property from themselves as Tenants by Entirety to Tenants in Common – probably using a “strawman” 
· Partition is not an option unless u get divorced cuz person can’t get out of it without consent or divorce 
· Relations among Co-Owners in the TIC

· Right to partition:
· A legal proceeding in which one or more co-tenants go to court and says “I want out” and the Court says “that’s your right” and the only decision for the Court is whether to end the co tenancy by physically dividing up the property or ordering the property to be sold and divvying up the proceeds

· Decide Which Type “In Kind” or “By Sale” by analyzing: 

· Economic terms: is the property worth more as a single unit or as much as a series of smaller pieces

· Noneconomic terms: how long the person has been, if there is a business, home ( i.e. Delfino v. Vaelencis: garbage dump vs. suburbs)

· Courts MOSTLY will do partition by sale if there is a showing that the property is really worth substantially more if the property is worth more as a whole than by pieces

· No judgment about fault, responsibility, or merit as a precondition 

· Two types (the issue)
· Partition in kind
· Sell your part
· Physically divide the property into pieces

· Court prefers this over Sale unless proven that property worth more in one piece

· Partition by sale
· Forced sale with the proceeds divided
· “By sale” Should be ordered only when two conditions are satisfied: 

· 1. The physical attributes of the land are such that a partition in kind is impracticable or inequitable

· 2. The interest of the owners would better be promoted by a partition by sale 

· Our law has for many years presumed that a partition in kind would be in the best interest of the owners so the burden is on the party requesting a partition by sale to demonstrate that such a sale would better promote the owners’ interests 
· Benefits of each

· In-Kind
· Sentimental value

· Use on the land worth more than property

· Allow owners to time the market

· By Sale
· Destruction of value

· Separating the parties

· Large number of people involved

· Administrative costs

· Fair division according to ownership

· Everyone has a right to force partition, unless there is a K

· The only question is what type of partition

· There is a presumption in many states in favor of partition in kind, unless there will be a destruction in value

· Delfino v Vealencis: court said will only order by-sale when: (Garbage dump on land v. suburb housing)
· Physical attributes of the land make it impracticable or inequitable

· Interests of the owners are better served by sale

· In this case, even though in-kind meant the P would own land next to a dump (literally), the test was not met for by-sale partition
· Basic Test “Direct restraints on Alienation” – on the property being sold: 

· Is the restrain on alienation reasonable? 

· Whether its time limited 

· There was no other less restrictive way of protecting whatever it was that the parties wanted to protect 

· What did the parties want to protect of really significant interest 

· Rights to rent and use

· Each cotenant has the right to full, even exclusive use, if there is no ouster

· Ex: if one tenant leaves for 6 months, cannot demand rent for that time from the other cotenant

· Spiller v Mackereth
· Facts: warehouse for Auto-Rite and when the lease was over Spiller started using it as his own warehouse 

· Mackereth demanded that Spiller vacate half of the warehouse or pay my half for rent

· Exclusive use is not enough, there must be an action to deny the cotenant's rights
· Such as refusing use of property, changing locks, etc.

· This includes the right of the tenant to conduct business on the land, without the cotenant profiting

· Courts will award rent payments when:

· There is a K to do so

· If there has been an ouster -- kept the P from using property
· There is a lot of ambiguity about what ouster means

· This may mean that Cotenant A rents to C, cotenant B is owed money if C gets exclusive possession

· Another form of ouster may be as to mineral rights for example

· If there is an excavation, C is being ousted of rights to minerals and gets money

· Terminology to know

· Action for an Accounting

· Suit when one cotenant thinks the other is profiting and there is a call to see the book

· Elmendorf term: "passive profits" - leases land and sits back, for example

· Almost uniformly allow for an action

· Action for a Contribution

· Suit to recover expenses from other cotenants

· Clear case where there is a preservation, such as paying the mortgage or property taxes

· However, if you bring this action with a partition claim, you are more likely to get it heard

· As the relationship is ending, the court is more likely to tally up the debts owed and take it into account when divvying everything up 
Landlord and Tenant
· Freehold tenancy

· Fee simple 

· Life estate 

· (Fee tail once upon a time) 

· Types of Leasehold Tenancies (4)
· Term for years

· Set period of time
· Defined by a fixed starting and ending date 

· Can be made defeasible – so say it’s marked by a fixed beginning point and a maximum ending point

· Do not need to give notice to the landlord about intention to vacate premises on the ending date; and landlord does not need to notify tenant – just runs till the end 

· Periodic Tenancy

· Interest that lasts for successive fixed periods
· Runs for successive fixed periods

· Notice is hugely important to the termination of this tenancy: either the landlord or the tenant wishes to terminate the tenancy, common law rules say that the party seeking to terminate must give notice at least one full period in advance of when they want to terminate AND specify the termination date that is the last day of the period 

· i.e. month to month = at least one month’s notice and pick the day ( last day of the month

· one caveat – if the lease was more than 6 month period of time, then the max advance notice is 6 months 

· DEFAULT Tenancy – look at the frequency of rental payments as specified… if paid monthly, then the Court would assume it’s a periodic tenancy with mo-to-mo

· Tenancy at Will

· No set times at all, terminated at will of either party
· Can terminate without any notice of the other person

· Terminate by operation by law: 

· When one party dies or any significant change among the parties it’ll be terminated 

· Looks more and more like the periodic tenancy by virtue of statutory laws ( a lot of statutes say that you need to give notice if you wanna terminate

· Tenancy at Sufferance

· Not really a tenant at all because the person has no current right to be there, but does give some rights

· Occurs when a tenant remains in possession (“holds over”) after termination of the tenancy

· Common Law gives the landlord with this problem 2 options: 

1. Eviction (plus damages)

2. Consent (express or implied) – to the creation of a new tenancy 

· Hold over: landlord can sue to get the tenant evicted OR impose against the tenant’s will a new periodic tenancy

· Generally speaking: if the landlord elected the new periodic tenancy option, the period of the new tenancy would be measured by whatever the frequency of the rental payments under the previous lease agreement ( that would define the new leasing period 

· i.e. residential lease for one year – term for years, you pay monthly; at the end you don’t move out = landlord could evict you or hold you to a new tenancy month to month (since you paid month to month) 

· Exception to the mo to mo interpretation of the new period: if it was a commercial lease for a period of 1 or more years – courts would impose a year to year periodic tenancy even if the rent was paid monthly And the amount of rent is applied from the old lease agreement will carry forward to the new Many states have removed the landlord’s option to hold the tenant to a new periodic tenancy landlords get the remedy of double or triple rent for the period for which the tenant overstays 
· Term for Years

· Can be for any fixed period of time, with the lease ending at the appointed time

· Beginning and end date must be fixed
· Termination is automatic, hence there is no additional notice of termination needed
· Periodic Tenancy

· Continues from one set period of time to another automatically
· Ex: month to month, week to week, year to year, with another period started at the end of the last unless there is notice

· Can be created by implication when time is not fixed or when a tenant holds over and the landlord accepts rent

· Termination: must give notice because this tenancy is self-renewing

· Common law: must give notice of one period (for a month to month, must give one month notice). Six months was good for a year to year. Must give a set end period.

· Modern: most require by statute only 30 days
· Our default now-a-days is the periodic tenancy… and some measure to figure out what the period is is the monthly rent payments 

· Ignore calling it a lease and call it a determinable fee simple – being paid for as the years go by… this is a “kosher box” and give in to the intention of the parties 

· Tenancy at will

· No stated duration and can be terminated at any time by either party
· Can be created by implication if there is no evidence of when it terminates or when rent is due (which would be evidence for periodic)
· Terminate by operation by law: 

· When one party dies or any significant change among the parties it’ll be terminated 
· No set time needed for notice
· Tenancy at sufferance

· Tenant holds over at the end of the valid lease.

· Landlord rights:

· Eviction

· Holding to another term (periodic tenancy)
· If the landlord elected the new periodic tenancy option, the period of the new tenancy would be measured by whatever the frequency of the rental payments under the previous lease agreement ( that would define the new leasing period 

· Remember that once the landlord accepts payments of rent, court will assume that a periodic tenancy has begun

· Crechale & Polles v Smith: use it or lose it with right to evict

· Modern movement is towards the least harsh procedure for the tenant
· RULE: § 3.33 at 237 “When a tenant continues in possession after the termination of his lease, the landlord has an election either to evict him, treat him as a trespasser is is said, or to hold him as a tenant – GENERAL APPROACH – hold him to a new periodic tenancy defined by the frequency of rent payments 

· Commercial leases for 1 year or long: hold him to a new periodic tenancy for a new one year lease 
· Deliverance of Possession

· English position: it’s the landlord's job to deliver actual and legal possession of the land to the tenant
· In these cases T has the right to terminate the lease if there is no delivery of actual possession

· Rationale

· Landlord may be in a better position to evict
· Seems more fair
· American position: only have to deliver legal possession, not actual
· T has the rights of the L to get rid of the trespasser, even collecting rent and penalties

· Hannah v Dusch: explanation for use

· Can always contract for delivery of actual possession
· English rule basically means landlords must build in a large period between tenants to guarantee actual possession to next
· Too onerous

· Why should a landlord be held responsible for torts of another?
· Remember that these only depart on the very first day

· If the trespasser shows up the second day, then under both rules it is the lessor's job to get rid of that person

· Tenant's Right to Exit

· Subleases

· Unless otherwise barred by the K, T has the right to sublet the premise
· Can give one of two types that depend on privity

· Assignment is the full sublease

· T1 maintains privity of contract

· T2 has privity of estate

· Sublease is the transfer where the lessee still maintains a reversionary interest

· T1 maintains privity of contract and estate

· Privity: two types – general legal term of art whether two parties are in a sufficiently close enough relationship for legal consequences to attach 
· Privity of estate

· L and T1 have corresponding interests in the property
· When T1's interest ends, L immediately gets the land
· IMPORTANT: on a privity of estate, only those covenants that touch and concern the land may be enforced 
· If the covenant is to pay rent then that is of concern to all 

· If the covenant is instead to paint a portrait of the landlord on the 13th of august, every summer, where ever the landlord wants then that is idiosyncratic ( a future landlord or tenant is not going to have any particular talent or interest in the annual portraiture – so this does not touch and concern the land

· Privity of contract

· Enforceable K between the parties
· T1 can only get out if there is a novation and a K between L and T2
· Novation: an agreement btwn the landlord and the tenant to release the tenant from the obligation of the K; or any 2 parties in a K to release one from obligations ( When you signed a year lease, you are held responsible 

· What does privity mean?

· Ability to enforce the duties of the agreement
· May differ between privity of estate and contract

· K may have additional obligations

· Estate only involves those things that  touch and concern the property or land

· This includes paying rent

· What does all of this mean?

· Simply a question of against whom L gets to enforce rights

· Can an L refuse a sub letter?

· Usually not unless there is an explicit clause in the K to that effect

· Modern trend is towards allowing sub letters even if there a condition which allows unconditional refusal

· See: Kendall v Ernest Pestana (Airport hanger case)
· Growing minority holds it may not be unreasonable
· COMMERCIAL REASONABLENESS REQUIREMENT -- if it exposes you to a greater risk of nonpayment of rent, or the facility will be exposed to waste… This is a term of art, this is NOT about just making money

· Can only deny for commercially reasonable reasons – not due to increasing rent 
· The CA Supreme Court recognizes this is a minority rule, but nonetheless reads into this commercial reasonableness requirement from a basic approval clause 

· Modern Approach to this: 

· Look to the intention of the parties

· But common law approach may not be so bad

· Building off of the contract side of the privy analysis – look at the sublease/assignment contract ( look to see if there are provisions in the K for 3rd parties 

· Then the court sees it as a 3rd party beneficiary contract

· With respect tot the rent clause in the original lease agreement, landlord could sue sublease tenant directly
· Rule of Kendal – is it a mandatory rule or a default rule? Can you K around it? 

· Such approval may be withheld no matter how arbitrary – is this enforceable? 

· Yes. It is enforceable but you have negotiate and K around this if you do so ahead of time
· Break of contract

· Tenant can break the contract, but will be liable for rent
· Most Jxs now hold that a landlord has a duty to mitigate by releasing the premises

· In this case T is only liable to make up the time not there plus costs

· See: Sommer v Kridel 
· Look under remedies for abandonment
· Lost Volume Damages

· Most states won’t give the landlord lost volume damages if they have a lot of similar units – lost this unit and couldn’t rent a lot of other vacate damages is not good enough 

· Burden of proof may be put on the landlord (in NJ) on the theory that the landlord was in a better place than the tenant to know how to better mitigate damages 

· Exception to mitigating damages by the person breaching 

· Landlords needing to mitigate somewhat decreases harshness by the residential lease of prior approval to sublease

· If you have someone take over the lease that you would otherwise have to break, and the landlord fails to allow the sublease and sues you for rent due – they would probably lose cuz they had to take reasonable steps to mitigate damages 

· When the tenant indicates to the landlord that s/he is in some financial difficulty and subleases to another for a rent price higher than the original rent:

· If there was a surrender by the tenant and acceptance of the landlord then the landlord keeps the additional rent, cuz following surrender and acceptance the tenant has no right to the property at all 

· If not, then the landlord is just acting as an agent and the additional money goes to the tenant 

· The consequence of surrender and acceptance is to break privy of contract btwn landlord and original tenant – kind of like novation 

· This mean that if the tenant surrenders and L accepts and the NEW tenant fails to pay the rent, the L can’t sue the original tenant for rent due. 

· Example: What if the original rent was 1000/month and there is a surrender by T and acceptance by L and the rent fell to 750/month… 6 months left on the lease. Then the L re-rents the property for 750/month… then turns around and sues the original T for the difference ( 1500 dollars

· Does acceptance by the Landlord amounts to novation 

· If you don’t sign a novation, then the L could get the 1500 cuz they are still under an obligation to you 

· Under common law, they couldn’t because it didn’t amount to a breach cuz there is a surrender and acceptance. In order to get the money you would need to use the “Theory of Anticipatory Breach”

· T states that they are stating that they are breaching by not paying rent in the future 

· Today in most states that gives rise to a forward looking remedy and not considered a novation 

· Doctrine of Independent Covenants: 

· In property law, in leases, the covenants/promises are INDEPENDENT – if one party breaches, the other can sue and recover but the other party can’t just quit performing her end of the deal 

· Doctrine of Independent Covenants – modified for the benefit of L such that a really serious breach by the T would entitle the L recover possession of the property

· Recovery of property by Action for Ejection – which was super time consuming and cumbersome… then right of entry was written into leases and enforceable. 

· This understanding came under attack in the 60s and 70s and has been abandoned by courts everywhere. 

· The courts changed the law in 2 ways: 

· 1. Takes the common law requirement of L act peaceable and establish such a high bar of what constitutes what is peaceable – which is almost impossible for the L to qualify unless the T just voluntarily surrenders the property 

· Example: If a lot of tension btwn the parties = not peaceable ( impossible to not have this when there is a serious breach

· 2. Takes the legislative enactment providing for summary eviction remedies as an alternative to common law ejection action as implicitly deaming unenforceable landlord rights of entry or possession 

· Security deposits are a form of self help 

· They are highly regulated in amounts (i.e. some jx say only 1 mo rent)

· How they are held – separate bank account

· Itemized account of any deductions 

· If improperly withholds SD = 3 times the Sec Dep and atty’s fees to the T 

· Covenant of Quiet Enjoyment - EXCEPTION of Doctrine of Independent - known as
· L must give legal possession to the T (If not then that’s against the law) 

· Cov of QE captures this idea: the L has an obligation to provide the T with legal rights to possession 

· T’s obligation to pay rent is not separate from the L’s obligation to allow the T to right of quiet enjoyment 

· Caveat Lessee: the L has a EXPRESS PROMISE in the lease to do stuff for the T and the L has NO OTHER obligation to you for anything else that wasn’t an express promise EXCEPT for COV of QUIET ENJOYMENT

· This exception over time has expanded 

· The first expansion – the Courts said that the C of QE is breached when the L or an agent of the L physically disposes the T from the property 

· i.e. half way in the lease, L comes and changes the locks
· Covenant of QE: is both an implied covenant in the lease and has this other particular feature that the T’s obligation to pay rent is base on the L fulfilling his duties 

· The CQE umbrella: 

· Fraudulent misrep

· Latent defects

· Common area maintenance

· Non-negligent repairs

· “habitable” – if short-term lease of furnished premises

· Abate immoral behavior

· Implied Warranty of Fitness (IWF) 

· Any other terms that are important in the lease

·  Breach of Covenant of Quiet Enjoyment: 

· Fraudulent Misrepresentation by L constitutes a breach of the COV of QE even if there is nothing in the Lease about landlord misrepresentation 

· Failure to Disclose Latant Defects:  (vs. patent defects)

· Latent Defect is a serious problem with the property that the landlord should have known about and the T could not reasonably discover on her own 

· i.e. big hole in the roof from which the rain pours in – roof not replaced in 35 yrs which is not visible from the street or inside of the property… cuz access to the attic is not really accessible and on a normal walk thru of the property – no one would notice 

· i.e. if there was plaster tumbling off the ceiling is NOT a latent defect cuz it was patent or obvious 

· Duty to maintain common areas: (Implied Duties of L)
· If multi unit dwelling with a shared garden L must use some reasonable steps/methods to maintain it – this is an implied duty

· If shared stairs that all of the units use, broken floor boards must be replaced even though nothing is stipulated in the lease – implied 

· In so far the L did undertake repairs – had to do so in a non-negligent manner 

· Fit for Habitation: 
· For short term leases on furnished premises: courts implied a duty to maintain the premises in a condition fit for habitation

· Abate Immoral Behavior – i.e. brothel 

· IMPLIED WARRANTY OF FITNESS – based on shared understanding on what the purpose of the lease is 
· It inverts the caveat lessee given the understanding of the purpose of the lease, the L has the obligation to keep the purposes in good shape for the purpose of the lease other than what the lease says otherwise
· Reasonable efforts required only  

· They don’t have to be expressly present in the lease to be enforced by the courts

· What are the advantages of the Implied warranty of habitability vs. implied warranty of fitness 

· 1. T doesn’t have to leave the property to get a remedy 

· Note: Don’t have to leave under Cov QE if you are suing for damages 

· 2. T’s self help: You can initiate a rent reduction – “I think that you breached the IWH and therefore I’m going to cut my rent unilaterally” 

· Remedy Reasons: 

· Tenant’s self help in the form of a rent reduction is huge and is much less risky since you get to stay in possession and under CQE after you leave and hand back the keys… 
· BUT and the court says that the breach wasn’t enough to justify T’s breach you’ll have to owe a ton of back-rent 

· Punitive Damages 

· Substance Reasons:

· Mandatory terms in the lease

· Minimum housing standards 

· Has to be a serious violation that would be deemed unacceptable based on our standard or what we feel people should live in 

· How do you figure out value of remedy: 

· Compensatory damages = difference btwn value of premises as warranted and the value of premises in their damaged “as is” position 

· Rental price – Value “as is” 

· % deduction 

· How implied warranty of fitness is different in 5 ways from implied warranty of inhabitability:
1. IWH: mandatory term in certain lease agreements VS IWF can be contracted around because it’s a default
2. IWH: has nothing to do with what the parties intended or expected, but instead is based on society’s view of what the minimum acceptable standards of habitability are VS IWF: parties shared understanding of the intentions of the parties in the lease agreement
3. The remedies for IWH and IWF that are available are different: 
· Under the IWF: the tenant has 1 of 2 options:

· 1. To vacate the premises because the breach was so great that the tenant cannot live in that place – drastically unacceptable 

· After vacating and giving this explanation the T can assert the defense of constructive eviction 

· 2. To remain in possession and sue for damages 

· VS
· Under IWH: 

· 1. Reduce the rent they are paying the landlord as a form of self help

· Landlord will sue for the difference but cannot evict the tenant simply because the T has unilaterally reduced the rent that they were paying 

· 2. Fix the problem yourself and then deduct the reasonable cost of repairs from her rent 

· Landlord can’t evict the T for the lack of rent. L would have to establish that there was not in fact a breach or the T made excessively costly repairs

4. May be able to recover punitive damages under IWH VS not IWF
5. IWF – in most jx is read into every lease as a default lease VS. In jx that recognize IWH limit it to short term residential leases (1-2 years or less) and of apartments and multiunit dwellings

· Breach of the Covenant by the Landlord excuses the Tenant of the obligation to pay rent – dependence of the covenant

· If there is a breach of any of these subduties, it is SOOOO bad as to de facto evict the tenant then the tenant can claim that he has been CONSTRUCTIVELY EVICTED and cease paying rent 

· Only if there is a really serious breach of Cov QE 

· And only when the T tells the L to fix the bad problem and the L doesn’t fix – the T has to vacate 
· If the L turns around and sues the T for not paying rent, they will lose because the failed to fix the breach and T can get out of the lease 

· i.e. Reste Realty Corp v. Cooper
· SUMMARY: 
· Landlord Remedies

· Eviction

· L can seek legal help in ridding the T of possession and collecting damages through an eviction
· Most lease Ks will include a termination right

· If the L breaches a material element, the clause will be enforced

· In modern law, L cannot resort to self-help

· Berg v Wiley
· Cannot just lock the doors

· Damages for holdover

· Entitled to damages and eviction if holding over from lease

· Usually twice daily rate of occupancy

· Abandonment

· T has three basic choices

· Accept surrender: has the effect of terminating the lease, so no further (but still back) rent is due

· Re-let on T's account
· Must notify T of doing so

· T remains liable for rent due until there is no new tenant

· T is still liable for default of T1 or if T1's rent falls short of that of T

· Leave vacant: allows to just keep demanding rent

· Most modern courts now think there is a duty to mitigate

· Regulations of Landlords

· Quiet Enjoyment

· An obligation implied by law that generally cannot be contracted away

· Does include legal possession at least
· Also includes duty not to be evicted (actual, partial actual, and constructive)

· If either is abridged, no duty for T to pay rent
· Actual and partial actual are pretty clear

· T cannot be blocked from use of any part of the rented property

· Constructive Eviction: substantial interference with the tenant's use and enjoyment of the property to the point where the intended purpose is frustrated

· Three elements

· Wrongful act or failure of landlord
· Can't be a third party, though can be an agent

· Substantial and material deprivation of the tenant's beneficial use
· I.e. Reste Realty v Cooper
· Office kept getting flooded

· Cooper did not waive right by staying after first signs of problem

· Can only waive if she knew about the problem before signing the lease

· Vacation of the premises by the tenant
· Done in a reasonable time, though that is a fact intensive issue

· Implied Warranty of Habitability

· Only for residential leases

· Two separate obligations

· Can't lease something that is uninhabitable
· Have to make reasonable repairs to maintain habitability
· Courts rarely make a distinction

· Rationale

· Common in K law, might as well move them in
· People don't know how to fix stuff anymore!
· Necessary to redress unequal bargaining power
· Encourage compliance with housing codes
· Criticism

· Does this really aid the poor, or just drive them out of the market?
· Hilder v St. Peter: rented her a shit-hole

· Remember, she used this action because you DON'T NEED TO MOVE OUT
· Premises must be "safe, clean and fit for human habitation"
Recording Land Transactions

· Title and Recording Acts - deals with the issue of how one who claims property gives notice to the rest of the world of their claim 

· On some level property rights are good against the world/ and indefinite class of people ( “in rem” character of property rights

· We have to find some way for dealing for the potential for unfairness if somebody is forced to recognize rights that they don’t have knowledge or awareness of 

· In Common Law – not recognize the previously claimed appropriation unless there was unequivocal proof of claim or elaborate ceremonies like Seisan

· Today, they have passed Recording Acts – US was a pioneer in establishing recording systems (even before the UK) 

· They provide a central registry where people who have claims to real estate may record their claims and therefore a registry for people who are thinking about acquiring or buying real estate can go and see if there are current claims already 

· In certain circumstances, they reverse the traditional common law rule that as btwn 2 parties with a claim to the same piece of property ( First in Time is First in Right 

· Under the Recording Acts, someone who acquires title to real estate LATER than some earlier grantees ( the LATER person may win if certain conditions exist 

· Note: short term leases are not supposed to be or may be recorded 
· Purpose: to record transactions of land in the chain of title
· Basic idea of title issues

· Important because buyers of property are said to be on constructive notice of conveyances that were made within the chain

· If not within the chain, called a wild deed and buyers are not considered on notice

· Keep in mind that the common law rule is that the first in time gets the land but under Recording Acts someone who acquires title later than some earlier grantee may win if certain conditions exist
· Chain of title and notice are ways of circumventing this issue

· Keep in mind, the recording acts really only affect purchasers

· People given land will always lose if they come second in time
· 2 Types of Recording Acts: (categorized by the type of index they create)
· 1. Tract Index (more sensible by less used):
· Every tract of land is laid out and on a computer 
· 2. Grantor Index System (most states use this): 
· Grantee Index – list of people organized alpha who have been recipients of property in these jurisdiction ( title company look up grantee’s interest and will hopefully discover that the property looked at has already been conveyed to her 

· Look far back to all of the grantor/grantees on that piece of real estate 

· How far do we look back? 

· Marketable title acts state-by-state tell us how far back we must look at interests conveyed. i.e. 50 years back maximum unless those old interests have been rerecorded 

· Grantor Index – organized by the names of the grantor of all property conveyances and we work our way forward through the grantor index to construct the “CHAIN OF TITLE” and look for conveyances that may have been made within the Chain of Title 

· Chain of Title – think of it like a timeline from as far back as we have to go to the present and each link of the chain is associated with the owner of the property

· Each link starts on the date the property was conveyed to them – when they acquired the property (not when they recorded their claim) and ends when they record that they have parted with all interest in the property 

· They are overlapping periods and each link is associated with the owner of the property 

· Puts the potential buyer on notice of subsequent conveyances
· Different Types: jurisdictions handle these issues differently

· Race Jxs: whoever records first wins
· Subsequent purchasers can win if they record first, though they are also protected even with notice of an earlier purchaser
· If the 2nd buyer “wins the race” by recording first then the 2nd buyer has the better title, whether or not the 2nd buyer knew anything about the earlier transaction n
· Rare today - there are few pure race jx because “bad guys” can get rewarded if there is real fraud going on
· Notice: if 2nd buyer has no notice of the earlier transaction than the 2nd buyer wins and is irrelevant if the 2nd buyer records at all 

· 2nd will win without constructive, actual, or record notice
· So an unrecorded interest is invalid against any subsequent purchaser without notice

· Regardless of who records first
· ACTUAL: Notice can be actual in the sense of A having learned through the grapevine of the earlier conveyance of F to K 

· CONSTRUCTIVE: Notice can also be constructive – which occurs if there is a recording of the earlier conveyance in the chain of title
· Constructive notice within the chain of title: Start with the grantee interest and move backwards tracing ownership back all the way back to when the govt/sovereign granted owndership first or as far back as is required 

· Each link begins on the day the deed to the property was executed and ends on the date of the recording of the first conveyance by which they purport to part with and give up all their interest in the property 

· Chain of title is a legal construct invented to limit burden on buyers to search of grantor grantee index

· Note: when you convey mortgage interest the person conveying still has some interest in the property but when you convey via Fee Simple Absolute – no more interest 
· i.e. page 75 in notes

· INQUIRY: Notice may be Inquiry Notice – which occurs if there are facts on the ground that are enough to give a subsequent transferee a basis for figuring out that the person who is purporting to transfer the property didn’t in fact own the property to convey it i.e. K is occupying the property
· Race-notice: 2nd buyer wins if he recorded first AND had no notice of the prior transaction 

· 50-50 split on notice and race-notice jxs among the states; California is a Race-Notice Jx
· If someone isn’t there that should be (in the grantee/grantor index) then they might have title by adverse possession ( which is outside the scope of recording acts 
· have to satisfy both
· Must record before the earlier purchaser AND
· Does not have notice of earlier conveyance
· What gets recorded

· Pretty much every written instrument by which an interest in land is created or modified

· Includes conveyances of all interests, mortgages, restrictive covenants, and liens

· Not included things which are created through law such as adverse possession (until there is a quiet title) and some easements (by implication or necessity)

· Express easements should be recorded
2 Important things Recording System Does:

· 1. they help the property owner announce his/her claim to the world – central registry of dominance, which is not hard to discover the claims

· 2. provide a degree of peace of mind to buyers of property by modifying the traditional common law rule of “first in time, first in right” when there are 2 parties that claim ownership 

· Recording Acts Distinguished by: 

· Way the registry is organized

· 1. Tract Index – search by geographic properties that pulls up a list of all transaction with respect to that property 

· 2. Grantee/Grantor – my the names of the parties

· Types of interest that are supposed to be recorded 

· Short term leases i.e. rent for a year 

· Legal Interest acts  

· If they are recorded by the wrong interest then first in time first in right wins 

· In terms of the circumstances that they reverse the first in time first in right rule: 

· Race – who recorded correctly first 

· Notice – 2nd buyer wins if the 2nd didn’t have notice of the earlier transaction: 

· Actual Notice or; 

· Constructive Notice or;

· Inquiry Notice

· Race-Notice: 2nd buyer will win if didn’t have notice and also recorded it first 

· Lis pendens – file suit against property with the county ( puts future buyers on notice of pending court action  
REAL ESTATE

· Statute of Frauds

· Requirements

· 1. A memorandum of sale must be:

· Signed by all parties bound
· Describe the real estate
· State the price
· Typically the buyer retains the right to back out if she can’t obtain the finances, certain types of inspections conducted in a certain window of time and discovers types of problems… for the benefit of the buyer and there is a fixed period of time for investigation/due diligence of the property

· Buyer puts down a deposit called “ernest money” – to show their serious and intentions to go through with the transaction and the ernest money is forfeited to the seller if the transaction doesn’t go through – like liquidated damages

· These agreements are enforceable unless they say otherwise – and the buyer can get specific performance against the seller if the seller turns around and sells it to someone else after K signed and ernest money given

· 2nd step is CLOSING: The point at which the deed is transferred from the seller to the buyer and money from buyer to seller and the buyer transfers mortgage to the lender

· The deed will typically include some sorts of promises with regards to the conditions of the real property that are being conveyed 

· Every condition that is in the K, is subject to the buyer’s real discretion – the buyer can say no for whatever term… no matter whether a “reasonable” buyer would back out for that reason or not… 

· EXCEPTION

· Implied covenant from the seller to the buyer that the property had MARKETABLE TITLE except as the seller otherwise disclosed
· Exceptions

· Part performance

· Estoppel

· Hickey v Green: buyer sold own house and sent seller a check

· (btw, the check itself may have been enough to overcome statute of frauds)

· Where there is substantial reliance on an oral promise, seller may be required to carry out the agreement

· Caveat Emptor: general principle that the buyer must be wary; thought there are important exceptions

· Physical defects

· Traditional rule is that the seller had no obligation to disclose anything at all EXCEPT:
· Seller did have an obligation not to make an affirmative misrepresentation

· Eg. The house has a brand new roof

· Buyer could always get out for actively concealed defects, even maybe punitive damages

· Statutes now require any number of things to be reported (asbestos, lead paint, etc)

· Stambovsky v Ackley (poltergeist case) 

· Movement towards disclosure being required for things that are not readily discovered in the course of inspection and are easily hidden

· Same is followed in Johnson v Davis
· Known facts

· Materially affecting the value of the property

· Not readily observable or known to buyer

· Seller under duty to disclose

· Keep in mind, today the situation is:

· Statute requires lots of reporting

· Can always contract for more stuff to back out

· Concealment of material fact is broad (hiding)

· Marketable Title as covenant at sale

· The one thing almost every common law reads into a sale is marketable title

· Implied promise that there aren't any additional encumbrances
· Means that it is reasonably clear of serious challenge to the property

· If the buyer finds a problem during inspection, always allowed to back out

· Remember, this is only an issue of pre-deed back out, trying to back out of the contract
· Title that is reasonably free from claims of other people – that is, we have a shared understanding of what normally goes along with ownership of property with FEE SIMPLE ABSOLUTE. “Except in so far as what I have otherwise disclosed to you, buyer, the existence of limitations of my ownership rights to you – I have the Fee Simple Absolutely Package Of Rights I Own…” 

· Examples of defects/encumbrances to title: right of way easement (drive across the property), lease to the property, lien on the property
· Public regulations of land use (ordinances) are per se not marketable title violations because unless there is a violation of the local land use rule 

· And if there is a violation of a local land use law regarding what could be built where, then that is a per se marketable title violation 

· What if it’s a building code “how u can build type law” – then the courts reversed back to whether there is a marketable title violation here depends on the probability of litigation on the buyer 
· Lohmeyer v Bower rule

· Any restriction or right to land that should be recorded counts as part of the marketable title issue
· On the other hand, a public land use restriction (zoning), no matter how severe, is not part of marketable title, UNLESS the building is currently in violation

· Then it is part of marketable title

· Building codes are actually looked at factually - what real affect does it have?
· PUTTING IT ALL TOGETHER: 

· Buyer is seeking to cancel the K… buyer wants out not for one of the reasons the buyer has expressly contracted 

· Enrest money is typically returned to the buyer when you sue for rescission

· Law is different depending which defect: 

· Title defect to the property – claim of some other party to the property

· OR Physical defect

· Depends on whether the jurisdiction in question is applying common law rules or the modern trends to some degree

· If title defect and common law rule = every purchase of the sale agreement, there is one implied warranty ( Warranty of Marketability Title: seller is promising to the buyer that there are no significant encumbrances (legal problems) on the property that expose the buyer to a non-trivial threat of litigation; except as the seller has otherwise disclosed

· The modern trend does not change the marketable title ( Fee Simple Absolute interest in the property but their title is not perfect… but close enough to perfect 

· Modern approach takes this and then fleshes out this concept with more discreet rules to lessen the high fact inquiry 

· Bright line rules: 

· If there is any undisclosed interests that ought to have been recorded, that is per se a violation of marketability 

· If there is a disclosed covenant or restriction on the property – that the seller’s property is in violation i.e. building height restriction ( that too is per se in violation of marketability 

· The existence of a governmental regulation is per se NOT in violation of marketability title 

· If you make changes to your historic home in violation of the local land use laws to not change anything about your historic rules ( does per se violate marketability title 

· No actual inquiry into the probability of litigation 

· Building code violations – probability of litigation is looked into and only if there is a realistic chance of going to litigation will that be marketable title violation 

· Physical Defects: 

· Traditional common law approach – distinguish btwn affirmative representation and misrepresentation; and fraudulent concealment by the seller ( either of which could give rise to liability even if the purchase and sale agreement is silent on this 

· On the other hand, the seller just being silent. If just silent, then seller is not liable and buyer can’t back out of purchase and sale agreement unless the parties expressly contract a duty of disclosure

· MODERN TREND: 

· Disclose known material defect at least if they are not readily visible to the buyer 

· With respect to title defects – implied warranty of marketability = buyer can back out whether or not seller knew 

· With respect to physical defects – if the seller should have known but did not know about does not entitle buyer to back out unless the K contains a clause of backout in the event of physical defect upon inspection

· Modern trend – buyer can back out if the seller knew of the defect and didn’t disclose to the buyer if the defect is not patent/obvious to the buyer 

· This trend away from Caveat Emptor and towards direction of great obligation to the seller – restricted to transactions involving residential property 

Step 2 of real estate transaction: DEED 

· Buyer transfers money to the seller via bank/lender and seller will transfer the deed to the buyer and the buyer will transfer a mortgage (right to foreclose on the property if the buyer doesn’t pay) 

· The deed from seller to buyer generally involves some promises about the condition of the property and seller’s ownership of the property

· These promises supersede whatever promises were made in the purchase and sale agreement 

· If the buyer wants to sue on the purchase and sale agreement he must before the closing transaction 

· After the closing – the buyer can only sue on the promises in that agreement 

· Deeds and Covenants

· Might contain a number of promises from seller to buyer

· Three types of deeds currently in use

· Quit claim

· Comes with no promises at all about what the seller actually owns and what is actually being conveyed
· Makes no representations at all

· General warranty deed

· Standard "full package" deed

· Full set of warranties --No problem with title except what I have disclosed to you
· 3 Present Warranties Included: 

· 1. Covenant of Seisin

· “I Own the property”

· 2. Cov of Right to Convey

· “Not only do I own it but I can convey it too”

· 3. Cov against Encumbrances 

· I own something that I can convey and there aren’t other people who have claims against the property except as far as I have disclosed 

· (analogous to the implied warranty of marketable title in purchase sale agreement)

· 3 Future Warranties Included: 

· 1. Cov of general warranty

· (same as below/interchangeable) the seller will protect the buyer from any future claims of lawful claim against the property 

· 2. Cov of quiet enjoyment

· 3. Cov of further assurances 

· Seller will sign any paperwork that would rectify any problems with the property 
· Special warranty deed

· Includes the 6 covenants and the seller makes promises about only what the seller has done and nothing prior 
· No problems that I created
· But there are may be some that came before
· Promises in the deed are said to supersede the pre-closing promises

· Six covenants/warranties

· These covenants run with the land

· Three present

· Seisen

· I really do own what I am purporting to convey

· Right to convey

· Also have right to transfer

· Covenant against encumbrances

· Nobody else has a claim I haven't disclosed

· Three future

· General warranty

· Seller will defend buyer against lawful claims brought by third parties

· Keep in mind that if the person looses, seller won't pay

· Seller will compensate for loss

· Often construed narrowly

· Brown v Lober: tried to sue because of mineral right; court decided that because they hadn't actually been sued, couldn't use this warranty

· Frimberger v Anzellotti: defines encumbrances narrowly

· Pecuniary charge, like mortgage, tax lien or assessment

· Interest in property that is less than a fee simple

· Easement or servitude

· Covenant of quiet enjoyment

· Redundant

· Covenant of further assurances

· Will sign docs if there are future promises
· Quitclaim Deed: 
· The seller makes no representation about what they may or may not own with respect to the property conveyance 

· Whatever I own I give to you but I make no promises about what I own 

· Present v. Future Warranties: 

· Present covenants are breached at the moment of conveyance 

· Future are said to be breach at the time at which somebody else with superior title asserts that title 

· ** FC run with the land 
· Relevant Cases: 

· Lober – Majority’s approach: cov of QE is breached only when the 3rd party who has interest in that property asserts interest… until the time there is an actual assertion of the right interfering with the current owner’s property… only then is the Cov of Quiet Enjoyment breached 

· No need to expand the cov of QE in this context because afterall had the plaintiff not been negligent, he could have sued under Cov of Seisen shortly after the transaction (within 10 years). If he just looked at the chain of title, he would see that the seller did not own 100% of the mineral estate 

· Background: in the landlord-tenant context it is not the case that the landlord typically has in the standard rental agreement explicit ongoing duties – i.e. provide maintenance of the property 

· In the real estate land – seller and buyer don’t typically have continuous relations 

· Frimberger v. Anselloti – Court observes that the cov against encumbrances looks a lot alike the cov of marketable title 

· Both are promises for the lack of encumbrances ( significant chance for litigation 

· Bulkhead and house built in the wrong places are not violation of marketable title

· Most/many courts have taken the view that the Connecticut court did for purposes of the cov against encumbrances – violations of zoning laws are not encumbrances even if there is some likelihood of litigation 

· Is this defensible?

· This plaintiff was being litigious? 

· The consequence of finding a violation is typically recission… the seller can then fix the problem or the seller can’t fix and market it with the problem in place and get money back

· The consequence of finding a mistake or violation in the DEED means that the original party must be disrupted… less available and more disruptive 
Easements and Covenants

· Coordinating land use across spatial boundaries

· Private mechanism: servitudes

· General term for a private, non-possessory interest in land

· Modern land use limiting public mechanisms

· Zoning

· Judge-made law

· Nuisance
· Law of Servitudes -- Promote Private Coordination across spatial boundaries: 

· Key innovation: 2 adjoining land owners, or the owner of one large parcel of land to create a restriction on the use of land that will be binding on the present and future owners of the land 

· The restriction runs with the land and binds future successors of these parcels
· Servitudes – private nonpossessory interest in land

· Possessory vs. Nonpossessory

· Posessory interest gives u a general purpose right to use the property for a variety of purposes what ever you care to do with it with some restrictions set by law AND a general purpose right to exclude others from the property 

· Nonposessory interest by contrast is defined for a specific purpose and does not provide a general right of exclusion; defined for a narrow purpose and doesn’t give rise to a general use or exclusion 
· Not exclusive (can't exclude)

· Define use (or non-use) of property

· Classic example is a right of way

· 5 Different types

· 1. Easements

· 2. Profits: allow you to take something off the land i.e. berries, coal
· 3. Licenses: revocable at any time by will of the Grantor
· 4. Covenants

· 5. Equitable servitudes

· Overarching narrative

· Conflict between landowners who want to make these and bind the land in the future and courts who find these to be too restrictive to free alienation
 
· Easements: a right that the grantor cannot revoke that either gives the right to enter the land for a defined purpose or prevents a use of land
· In a two parcel right of way, the one with the path across and is burdened is the servient estate; the one with the benefit is dominant

· Two types based on benefit:

· "in gross"
· Attached to a person or entity

· "Appurtenant"

· Attached to land

· Willar v First Church: good examples of the difficulty of classifying

· Two types based on duty:

· Affirmative: gives the right to go onto land to do something

· Negative: gives right to prevent the possessor of the servient land from doing something
· They are typically specified i.e. for 100 years or if it’s not specified then it’s forever 

· Only have a dominant estate if you have a appurtenant 

· Ingross easement makes sense if a person want to benefit a church or temple – use land for parking

· Grave on the property and you want to sell the property but you want to be able to allow family to visit it

· Easements can be affirmative or negative: tracks the difference btwn creation of a right to enter the land as apposed to restrict use of the land 

· Easements can be created by grant in deeds and be created by implication in deeds 

· Easements can arise by Estoppel – licenses can sometimes be converted into easements by estoppel purposes 

· Created by shear fact of necessity, prescription (same thing is adverse possession) 

· But most common is through an express grant 

· Statute of fraud applies 

Creation

· Grant

· This is an express easement created by a writing that satisfies the statute of frauds

· Estoppel: creation through reliance
· one person owns some land and gives another permission/license to come on to their property

· Acting on reliance on that license, the person who has been invited to come on to that land has expended significant resources i.e. house… the Court finds it inequitable to convert that license so it becomes an easement that could last forever or as long as is necessary to prevent inequity

· Important to recognize this doctrine to acknowledge the reality among neighbors that statute of frauds isn’t always applied among neighbors and stop gross unfairness

· Elements

· Reliance on with investment
· Permission to use (license)
· With full knowledge of owner
· Holbrook v Taylor: T had a license to use road while building house; made significant investment

· Controversies: 

· contradicts w/ Statute of Frauds 

· maybe bad incentive

· isn't recorded

· In response, Some courts don't make it permanent

· Implication: not recorded, but seems like it should be

· Where one grants a parcel of land to another, by a deed containing full covenants of warranty and without any express reservation, there can be no reservation by implication, unless the easement claimed is one of 

· (strict) necessity. - Courts either require reasonable necessity or strict necessity 
· Traditional rule for strict necessity is a kind of innocence and inability to use w/o easement 
· Apparent: Easement by Implication requires you must start out with something called a Quasi Easement: APPARENT existing use of the original parcel of land whereby one part of that land is used for the benefit of the other
· Continuous or Permanent use 

· Van Sandt v Royster: sewer line case
· Easement by implication are created by operation of law when there is a division of a large parcel land into 2 or more smaller parcels and a conveyance of one of those parcels under circumstances where the court thinks the parties intended to create an easement but forgot to do so expressly 

· Majority view: Existing use of that larger parcel land that is APPARENT (visible or known to the parties) and that is USED CONTINUOUSLY and is REASONABLY NECESSARY for the enjoyment of one or both of those parcels 

· Van Sandt case provides a good example of that type of existing use or QUASI EASEMENT – sewage pipe laid under larger tract of land and after that larger tract of land has been split, the continued use of the sewage pipe is reasonably necessary for the enjoyment for the existing use of that parcel of land 

· The benefit of the easement – the dominant estate who receives the benefit of the easement – is the parcel being retained by the grantor 

· Where the grantor is seeking the benefit of the easement and showing the strict necessity for showing the continued use of the easement ( strict necessity a way of limiting easements by implication to providing physical access to the property (in Van Sandt that wasn’t the issue) 

· Van Sandt – assuming an easement by implication was created at the time of the split off, is the easement by implication enforceable by subsequent owners of the subservient estate?

· How do they interact with Recording Acts? Most courts have said that just like rights acquired by adverse possession, Easement by implication arise from facts on the ground, as opposed to written instruments… are OUTSIDE the recording Acts and are enforceable against subsequent owners 
· Necessity

· Similar to implication: Both come into play when there is large piece of land sold off into smaller pieces

· Differences

· Don't need quasi easement predicated on private use for easement by necessity

· Necessity ends as soon as there is no necessity

· Othen v Roosier
· You look at a grant of land and you’re arguably making some inference about some oversight that the parties had made when Hill conveyed the parcel of land that has the connection to the public road 

· Note: easements by necessity ends when the necessity ends

· Easements by implications are difference since they are indefinite 

· Courts are moving from a strict requirement of necessity to a reasonable requirement of necessity ( have to also show the use was continuous and apparent… it was reasonably established use… and show that if that way was taken away there would be some difficulty 
· Prescription: just like adverse possession

· Actual use
· No negative easements by prescription

· Open and notorious
· Hostile
· Continuous and uninterrupted
· Exclusive use (minority)
· Ex: if everyone uses a shortcut, that won't qualify for an easement by prescription

· For the statutory period of time
· Courts do not like to give easements in gross by prescription

· Assignability

· Appurtenant easements pass automatically with sale of the dominant estate

· In gross do not pass as clearly

· General rule is that commercial easements in gross are assignable

· Non-commercial easements in gross are not assignable unless the parties intend to permit assignment

· Miller v Lutheran Conference: commercial easements are assignable

· Scope

· The scope of the easement in part will depend on how it was created

· Grant: the express language is controlling

· Implication: depends on the reason for the implication

· By prior use: construed based on that use

· By necessity: exactly congruent with necessity

· Prescription: like implication

· Enlargement of the dominant estate: no easement, however created, can be used for the benefit of land not in the dominant estate

· Brown v Voss
· Division of an easement's benefit

· Basic rule is that things do change, so an easement can be divided, but only to the degree that the parties may have originally contemplated

· In gross: Mountjoy's case rule

· Multiple use easements are one single stock, not divisible

· Modern courts will often now allow division that is reasonable

· Appurtenant: basic divide is on whether the development is normal

· Covenants running with the land

· The historic problem of negative easements

· Generally disfavored, had strict requirements in order to run with the land

· Requirements

· Privity: two types, depend on burden or benefit

· Horizontal privity: must arise from a land transfer involving the two original owners

· Vertical privity: must be passing the same type of estate

· Burden

· Requires horizontal and vertical privity

· Benefit

· Only vertical privity necessary

· Some courts allow just a piece of the estate

· Modern view: vertical privity matters a little for affirmative, but not negative, horizontal doesn't matter

· Touch & Concern doctrine

· Hard to define, but has little bite

· Almost any covenant made will actually be fit

· Intent to run w/ land

· Only damages can be sought under a covenant

· New approach: equitable servitudes

· Way to get a decree of specific performance in equity

· Requirements

· Privity

· Only vertical for the burden

· Intent

· Touch and concern still required, though added difficulty of performance (keep in mind)

· Notice: must be actual or constructive

· Restatement gets ride of the damages/performance distinction in favor of a single cause of action called covenant running with the land

· Requirements:

· Intent: no change

· Vertical privity sort of there a little bit for affirmative covenants in short term tenancy

· May just get considered under public policy

· Public Policy instead of touch and concern

· It also creates a "changed condition" doctrine that covenants can be overcome over time

· Result is original intent as modified by judicial review for public policy and changed conditions

· What are the grounds for review

· Covenant is

· Arbitrarily spiteful

· Burdens fundamental rights

· An unreasonable restraint to alienation

· Unreasonable restraint on trade and competition

· Unconscionability

· And catchall public concerns

· Termination

· Can be destroyed in mostly the same ways as create

· Written agreement

· Estoppel

· Prescription

· Necessity (terminate with end of necessity)

· Two additional ways

· Doctrine of Merger

· The person with benefit acquires the burdened estate, the easement merges with benefited estate and disappears

· Abandonment

· Baseballs!

· New additional caveat is the option of choosing "a purpose inconsistent with its future use"

· Termination of covenants and equitable servitudes

· Have pretty much everything above as well

· Two more limited doctrines

· Changed conditions

· Really just seems like waiver

· Waiver

· Both rarely work it seems

· Rick v West: failed subdivision, won't allow rezoning

· Western Land Co. v Truskolaski: another unsuccessful change, court ignores the busy highway

· Restatements for ending affirmative covenants (pg 797)

· Will end an affirmative covenant when:

· There is no set termination date

· There is no set price

· And the burdened estate is no longer receiving services

· Excludes common-interest communities (and conservation easements)

· Common interest communities

· Growing pattern and the cutting edge of covenant law

· Can see these restrictions more like constitutions

· Often have a rule making body that can create more rules

· Almost every state now has laws dealing with these communities

· Now there are outer bounds on the types of conditions and penalties that can exist

· Usually also provide for judicial review

· There is land owned in common and governed by the group

· Each individual buys into an individual lot and shares rest

· Covenants run with the land

· Even the original restrictions can be changed by a governing body

· The reasonableness of the restrictions is to be valued from a global perspective, not from a subjective point of view

· How do courts deal with newly passed restrictions?

· Still take a global perspective, but grant less of a presumption of reasonability
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