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I. Basis for Enforcing Promises

1. Enforceable Promises

a. Introduction
i. Contracts are the basis for all commercial law
ii. Not all promises are binding, so the question is HOW does the law determine which promises to enforce
iii. Enforce when law of promissory obligation is found
b. Restatement Definitions
i. §1: Contracts: "a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes a duty"

ii. §2: definitions

1. Promise- a manifestation of intention to act or refrain to act in a specified way, so made as to justify a promisee in understanding a commitment has been made

2. Promisor- PR- person manifesting intention to promise

3. Promisee- PE person to whom the manifestation is addressed

4. Beneficiary- person who benefits from the promise

c. Hawkins v. McGee 
Dr. solicits father to do operation on child’s hand, he guaranteed to give kid a 100% perfect hand; ended up doing a bad job. Was there a contract? Did Dr. have a legal duty to fix hand? Yes, have an enforceable promise with PR shows intent of promise such that the PE could justifiably interpret it that way- social context, special relationship, solicitation of family
d. Bayliner v. Crow 

Crow buys boat manufactured by Bayliner, goes to slow, sues for false advertising, based on a “prop matrix” which gives speeds and specifications, and ad “performance you need” Was there a Promise? Was Bayliner’s prop matrix a promise of performance? The ad? No, because prop matrix described a boat that Crow did not have, gave specifications other than what he had bought; RULE- if make affirmation about a good, then this is an express warranty; they did not do this, this was a different good; point to UCC 2-313. The ad was not a guarantee- no reasonable person would see it as such; has to be specific and measurable

e. Uniform Commercial Code § 2-102, 2-105(1)

i. 2-102- below applies to transactions of goods

ii. 2-105- definition of goods- all things moveable at time of transaction, includes unborn animals, growing crops, minerals from mines

2.  Remedying Breach ("Enforce") 

a. Introduction

i. Goal in providing remedies 2 fold:

1. Relief for PE, not punishment for PR

2. Place PE in the position would have been in if promise had been kept 
ii. Enforce- court provides relief or grants injunction
b. U.S. Naval Inst. v. Charter
Publishing company breach K and started selling paperbacks early, so this caused a loss in hard back sales.  Court determines what breach is worth; K law gives expectation (here, hardback sales), but P cannot collect on all profits from paperback; Expectation interest- what you would have expected to get but for the breach; Restatement 352 (a) doubts resolved against party in breach. Raises economic question- when is it economically “better” to breach K? 

c. The Purpose of Remedies 
i. Specific performance: can achieve the desired result of the contract (PR does what he promised); in many cases unavailable or undesirable

ii. Expectation- Compensation for the breach: alternative to specific performance, question of how much money to protect PE’s expected interest

iii. Reliance interest- when PE has change position to their detriments; put PE back to where was before the K

iv. Restitution- return any benefit given to other party, just get back what you paid to other party
d. Sullivan v. O'Connor
Dr. did plastic surgery on patient, made her worse off than before surgery.  Issue: should the court apply the general rule of expectation? Holding: in this case, hard to put a numerical value on surgery and what was expected, but restitution is too little because she was damaged, reliance would probably be the best solution.  But, court does not have to decide between reliance and expectancy. Would have worked out to the same figures because P never proved what appearance value would be and she didn’t’ ask for pain and suffering in the first two surgeries.

e. Economics of Remedies 

i. K more legal than moral, idea is perform function or pay damages

ii. Damages decided on position before contract 

iii. Sometimes breach is in economic interest of party

1. Even after damages, financially ahead

2. Pareto-efficient- everyone wins in theory (expensive to go to court, sp PE still looses)

f. White v. Benkowski 

Remedy meant to compensate, not punish, just makes P whole; pecuniary loss (of or relating to money) 
g. Remedies in Practice
i. Compensate, don’t punish

ii. Compensate= expectation, with some exceptions

iii. Expectation is substituted for money
3. Consideration  
a. Fundamentals of Consideration

i. Rest. 2d § 71
1. To constitute consideration, a performance or a return promise must be bargained for. 
2. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
i. Use objective test (acts/ words of parties) to determine intent for exchange
3. The performance may consist of:
i.  an act other than a promise, or
ii. a forbearance, or
iii. the creation, modification, or destruction of a legal relation.
4. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
ii. Consideration:

1. A benefit to PR; or

2. A detriment to PE

i. Detriment= immediate act, forbearance (refraining from doing something), OR partial/ complete abandonment of a legal right.

3. That is bargained for in exchange for the promise in question

iii. Hamer v. Sidway  
Uncle tells nephew if he gives up smoking, drinking until 21, will give him $5000.  Issue: Was there consideration for this promise?  Consideration here is detriment to PE, nephew gave up a legal right, so that was consideration.  Promise is enforceable. Exchange legal right for 5 year in return for $5000
iv. Gratuitous Promises  
1. Don’t want to be bound by all promises

2. Need to get something out of a promise; idea of paying for what you get
v. Fiege v. Boehm
F agreement with B to support her child and in return she won’t bring suit of bastardy. Turns out child is not his, she sues for breach of K.  Issue: Is there consideration for a promise when it turns out that it was based on a false legal claim? Yes, there is still consideration for the promise because there was a believed detriment to the PE- forbearance to bring bastardy suit; does not matter that this wasn’t a real right, all that matters is that both parties thought she had the right at the time of the contract
b. Exchange; Action in the Past
i. Rest. 2d § 86. Promise For Benefit Received 
1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
2. A promise is not binding under Subsection (1)
i. if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or
ii. to the extent that its value is disproportionate to the benefit.
ii. There is no consideration for actions in the past except for Moral Obligation 
1. Feinberg v. Pfeiffer  
Company promised P a pension plan for her years of service. Issue: was there consideration for this promise.  Holding: No consideration, the company did not receive anything by making it (it was gratuitous), and the employee did not incur a detriment.  But, this is binding under reliance.  See reliance section for description.
c. Promises as Consideration 

i. What Constitutes a Promise?

1. A promise can be given in return for another promise, but this promise must have some value in order to substantiate mutual obligation

2. Q- is the PR really giving something up or doing something in return?

3. Synthesis- a Promise must mean something and a promise to act in good faith, made by business man or professional is sufficient.  Return promise to act can also be implied.
ii. Strong v. Sheffield
Wife signs a credit slip for husband’s debt. In return, the creditor promises to hold slip until he feels like it. Was Strong’s promise to hold note until he felt like collecting consideration for Sheffield’s promise to back debt? No, not consideration because it was still essentially payable on demand.  RULE: promise needs value; illusory promises (in reality, not promising anything) are NOT consideration.
iii. Mattei v. Hopper (Real Estate)
Real estate developer agrees to buy home, seller wants to get out of K so argues that never was a K; says his promise was not consideration because he could back out of K based on his “judgment.” There was consideration and mutual obligation because the purchaser’s ability to back out would be based on business, his business judgment is not just whims
iv. Eastern v. Gulf (Sale of Goods)

Issue- does a K lack mutuality when return promise is based on “requirements?” Is a req a real promise? Contracts about requirements in business occur in good faith; the other side can’t have unreasonable requirements; According to UCC 2-306, this is a real promise, can occur in good faith or be based on previous figures. 

1. Like Mattei v Hopper- when it is a business and it is done in good faith, this is good enough 
v. Wood v. Lucy
Is there C for a K when the return promise to act is never stated?  When promise is based on securing other licensing Ks, there is an implied return promise that the PE will act.  Ex of applying an implied term to cure an apparently illusory promise.
d. The Requirement of Bargain

i. Kirksey v. Kirksey 

Brother in law offers to let sister live with him, he kicks her out later, she sues for breach of K.  No consideration because he did not gain, and her moving was not a “detriment” it was just an obvious part of getting the land; reinforces idea of exchange, what did he get in exchange for letting her live there? reliance has not really cropped up yet

1. Reliance- needs to be a reasonable reliance- it is reasonable to pack up and move because of promise, but was it really reasonable to get rid of other property?  He never told her that was part of the deal. Hard to tell.
ii. Employment Ks

1. Employment agreement contractual

2. Many at-will K’s, either side can terminate the contract at any time for any reason

3. Lake Land v. Columber 

Q: Was there consideration for a non-competition agreement if there is an at-will relationship? A: Yes, enforceable, because this is simply a renegotiation of the terms of the employment agreement, and the consideration is continued employment.

i. Dissent: continued employment is not consideration for a job you already have because the EE is not really gaining anything new. Employee doesn’t really have a choice- need job, quitting rarely is a feasible option.
iii. Employee Handbooks 

1. Do the employee handbooks and their policies constitute a promise with consideration? 

2. EE already hired, then received the handbook. But does having uniform policies benefit PR (ER)?

e. Substitutes for C°
i. Moral Obligation

ii. Rewards
iii. Reliance

iv. Restitution

4. Moral Obligation
a. Action in the Past

i. Generally past action is not consideration

ii. Sometimes, there is a moral obligation to enforce K on basis of past action.  Case examples of when to apply moral obligation and when not to.
b. Mills v. Wyman  
Wyman’s son got sick at sea, Mills took care of him, son dies, W promised to pay Mills back after he heard about it, never did.  Holding: no consideration (past service is not consideration because it was already complete at time of promise, so nothing bargained for) Plus, the person who made promise was not the person who benefited, he did not have any legal responsibility (it was his adult child).  Moral obligation alone is not enough, has to have large material value too.
c. Webb v. McGowin 

Webb saves M’s life, becomes crippled in process, M promises to take care of him for the rest of his life. Was this promise enforceable?  Holding- yes, there is a moral obligation here because he saved life (which has value) at huge detriment to himself, plus the PR was the person who benefited, and he showed intent to fulfill promise (paid until he died, and then estate refused) No one arguing exchange for bargain, no time to bargain, but judges make is sound like an exchange

5. Rewards

a. A reward offer is acceptable to anyone who knew about offer before completing performance of act

b. Concept of offer and acceptance- there is an order of things, cannot “accept” if not aware of “offer”

c. If learn of offer after partial performance, can still be eligible for offer if complete the rest of act.
6. Reliance 
a. Promissory Estoppel in the Restatement § 90
	First
	Second

	“a promise which the PR should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the PE and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. “ 


	· Removes the “definite and substantial”

· Added “the remedy of breach may be limited as justice requires”

· Liberalize section regarding charity


CHECKLIST:


1)  Can PR reasonably expect the PE to change position?


2) Does PE change position (to his detriment)?


3) Is there injustice?

b. Ricketts v. Scothorn 

Grandfather promises money to GD so she won’t have to work.  There is no consideration for this promise, but because of the promise, the GD (Promisee) changed her position and quit her job, therefore relying on the promise made by PR.  This was reasonable because he clearly wanted her to rely on it.
c. Feinberg v. Pfeiffer

Court rejected consideration argument; find enforceable K on the basis of reliance; Identical to Restatement- relied on promise, Company could reasonably expect this, and there was injustice (63 year old woman could not find more work)
d. Cohen v. Cowles 

Promise between newspaper and a source to keep source anonymous; breach; no consideration because papers don’t pay sources; Court holds it is breach under reliance (not a violation of the 1st amendment); Journalists have a long tradition of protecting sources, so reasonable to rely on this promise; there was an injustice- man lost job
e. D&G Stout v. Bacardi 

Promissory estoppel in an at will relationship; D&G Stout reasonably relied on Promise of Bacardi to continue at will relationship; change of position and injustice ensued; Even though had at will relationship, it was implied based on circumstance that they would continue relationship for reasonable amount of time
7. Restitution 
a. Rule: 

i. Gains produced from another’s loss should be restored (remedy for unjust enrichment)

ii. Cannot seek restitution if acted as a volunteer (acted officiously in conferring benefit, did not mean it to be a gift, but also knew that the gift/ act was unsolicited)
iii. Quasi-contract- no real contract, based in the legal fiction of common law

b. Cotnam v. Wisdom 

Repayment of Dr after he tries to save man thrown from trolley; clear there was no promise because man was unconscious; restitution, Drs. Perform with reasonable expectation they will be repaid; quasi-contract= implied that under circumstance, Dr. will work and patient will pay.
c. Callano v. Oakwood  

Payment for landscaping; restitution is a quasi-contract, should not be sought when there is already a real contract, should seek damages from estate of the original promisor, and restitution should be a last resort when no promise to pursue.
d. Pyeatte v. Pyeatte 

Wife promises to put husband through law school and he promises to then put her through graduate school; she fulfills her side, they divorce.  Enforce under restitution, he benefited from her unilateral action; no consideration because it is not clear what he promised.
II. CREATING CONTRACTUAL OBLIGATIONS

1. Assent
a. Establishing Mutual Assent
i. Can look at subjective and objective indications of assent

1. Objective- literal meaning of the words, regardless of what party thought they meant

2. Subjective- intent of the words, what was meant
ii. Need Mutual Assent- both sides voluntarily wanted to commit to the promise
iii. Assent is a component of consideration (not part of promissory estoppel or moral obligation contracts)
iv. Lucy v. Zehmer 

Is a promise that the Defendant “made in jest” enforceable?  Court rules that content speaks to the nature of assent; a reasonable third party would view the Defendant’s offer and actions as being serious, so there was assent. Lesson: always be perfectly clear about intent
b. Intent to be Bound 

i. A promisor is not bound to a promise which, whether by circumstance or content, is insufficiently serious

ii. Freedom from contract- principle that don’t want individuals to be bound by everything they say

iii. Leonard v. Pepsico

An advertisement for a harrier jet is clearly made in jest and for entertainment value; not only is it joke, but it is unreasonable; Pepsi does not have to actually give out jets. Have to give a reasonable impression that you want to enter into a K.

c. “Gentlemen’s Agreements”- want to have formal negotiations but do not want to commit yet

d.  “Formal Contract Contemplated”- parties will agree on essential terms and then allow the lawyers to iron out the details

i. Absent an expressed consent that there is no K, mutual assent, oral or written, and exchange of acts or promises is sufficient 

2. Offer 
a. Offer= an act by which one party gives another party the power to create a K between them; the offeror is the master of the offer
b. What makes an offer?

i. Owen v. Tunison

Need to have a meeting of the minds to have a K. Tunison never accepted Owen’s offer nor did he make a counter offer; he was just giving information. Look at language and context to consider if there is an offer.

ii. Harvey v. Facey

Harvey was not making an offer to sell but rather inviting Facey to make an offer; even if he was making an offer, would not be enforceable because it lacked specifics necessary for a real estate transaction; Want to keep options open, so want the other side to make offer so have freedom to accept or reject.

iii. Fairmount Glass v. Crunden Martin

CM enquires about price for certain number of glass containers. Fairmont replies with “quote.” Courts says this is an offer because contained price and specifics about transportation and amount; reasonable onlooker would see it as an offer; importance place on context and overlooks words (D does use the word quote, but court says it is not a price quote)
c. Advertisements

i. Advertisements are not usually considered offers because they do not give enough information so that all the buyer has to do is accept.

ii. Generally an ad is just an invitation to make an offer.  Acceptance is shown by selling (or sending) the product and accepting payment

iii. Lefkowitz v. Great Mpls. Surplus

The ad is an offer here because it gave price and limitations (quantity and first come, first serve).  All the terms of an offer are present.

iv. Leonard v. Pepsico (again)

Pepsico never made an offer for Leonard to accept.  The Ad just gave an invitation to make an offer.  Leonard made offer, and Pepsi was free to reject. The ad is actually for the catalogue, not for the stuff.

3. Acceptance 
a. Acceptance is the exercise of the power granted by the offer.  Can only exercise that specific power, nothing more or less.

b. Once accepted, no longer free to change terms of K or withdraw

c. Restatement § 30. Form Of Acceptance Invited.
i. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance. 
ii. Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.
d. International Filter v. Conroe Gin
The offer is accepted because offer not only says how to accept, but that the offer will automatically be accepted unless told otherwise.  Typically have to tell the other party that you have accepted (must communicate acceptance); did inform of acceptance through a thank you note. 

e. White v. Corlies & Tift

Offer for construction K was never accepted because White never communicated his acceptance of the work offer. Need to communicate acceptance.  Also, partial performance does not apply here because the performance was not specific enough to show that it was directly for this construction job. Since never formally accepted, the offeror was free to revoke the offer.

f. Ever‑Tite Roofing v. Green

Normally, need some kind of communication of acceptance, but here, the court rules can accept by beginning work because this was included in the offer and in K law the method of acceptance can be prescribed by offeror; since began work which is specific to this project before notified of revocation, then K is enforceable

g. Notice in Unilateral Contracts 

i. In bilateral K, where promise is offered in return, the OE needs to follow through in a reasonable time frame (depends on context)

ii. Need to give notice of plan to fulfill promise

iii. Look at offer to see if need to give notice of acceptance; general rule is that must give notice unless stated in K

h. Rest. 2d § 32 

In case of doubt, an offer invites the OE to accept either by promising to perform or by rendering the performance, as the OE chooses.
i. Restatement §  62
If OR invites to accept by promise or by performance, if begins performance, that is acceptance.

j. Allied Steel v. Ford 

Per Restatement 61, Acceptance can be done by promise or by performance, so long as the OR does not object.  Performance by the OE when the OR knows about it and does not object is considered acceptance. Goal is the meeting of the minds, and if OE is performing and OR is completely aware with it and fine with it, then there had been a meeting of the minds.

k. Shipment of Goods as Acceptance; 
i. Usually, the sending of goods in response to an offer is signaling acceptance.

ii. UCC §2-206:

1. An offer to buy can be accepted by a prompt shipment or promise to ship conforming or non conforming goods

2. A shipment of non-conforming goods is not acceptance if the seller seasonably notifies the buyer that the shipment is only an accommodation to the buyer

iii. Corinthian v. Lederle

Corinthian ordered 1000 vials, Lederle only send 50, with a letter saying that this was to be nice, and that it can buy the other 950 at higher price.  Court rules that the shipment is not an acceptance of the offer to buy 1000 because it was a non conforming shipment offered as an accommodation; it was actually a counteroffer to buy 950 at a higher price

l. Silence Not Ordinarily Acceptance

i.  Rest. 2d §69- Silence cannot be considered acceptance (unless I hear from you, I will assume acceptance)

ii. Can be acceptable if already an established relationship

4. Termination of the Power of Acceptance
a. Lapse of Offer
i. The expiration of a period in which offer can be accepted

ii. If time period not specified, it lapses in a “reasonable time”
b. Revocation by Offeror

i. The OR can take back an offer at any time for any reason before the OE has accepted it

ii. Rest. 2d § 43

1. The OE’s power of acceptance is terminated when the OR takes definite action inconsistent with an intention to enter into a K with the OE and the OE knows about it.
2. Does not necessarily have to tell OE; offer still revoked if OE hears about contrary intentions from a reliable third party
c. Option Contracts

i. Options K is the promise which limits the OR’s right to revoke; keeps the offer open for a certain period of time.  Can be created by consideration, a “firm offer” under the UCC, or reliance by the OE

ii. Dickinson v. Dodds

Dodds promised to sell farm to Dickenson and gave him until Friday to answer. But, there was no consideration for the Option K, so it was unenforceable. Also, Dickenson found out that Dodds was going to sell to someone else, so under Restatement 43, this is a revocation of the offer.  Dickenson knew about this before he gave him acceptance, so no K.
iii. Ragosta v. Wilder
Ragosta tries to enforce an option K under consideration (their detriment was consideration); court says their detriment was just the result of doing business, not a detriment; also, Wilder was very clearly trying to avoid an option K and he clearly defined acceptance as showing up with money, steps to get money are not partial performance (did this before he sent them letter, just the cost of doing business)
iv. UCC § 2-205 “Firm Offers”

1. Offer must be made by a merchant to buy or sell goods

2. Signed and in writing

3. Give assurance to the OE that the offer will be held open for a period of time (limits time to 3mo if not states)

4. Needs no consideration
d. Death of Offeror

i. Offer dies with the offeror (Restatement 48)
e. Rejection and “Mirror Image Rule” 
i. Common law uses the mirror image rule

ii. The acceptance must mirror, exactly, the offer.  Any change in the terms of the offer means it is not acceptance

iii. Offer is accepted if K is fulfilled (performance will make it a K, even with inconsistent terms), then use the “last shot” rule- use the terms in the last offer or counter-offer
iv. A counter offer is considered a rejection of the first offer and the extension of a new offer

f. Mailbox Rule

i. If offer is made by mail, then can accept by mail unless it is otherwise stated

ii. Bright line rule- acceptance is once the letter is in the mail (OR’s power to revoke ends here)
5. The “Battle of the Forms” and the UCC
a. Acceptance Varying Offer

i. Often, companies will use standardized forms, and so the terms of the offer will not match the terms of the acceptance. No one will notice that there is a difference and the parties will perform even though the terms are not agreed upon.  

ii. There is a K, but the question is what the terms are.
b. Transcending the Mirror Image Rule

i. UCC § 2‑207- sale of goods ONLY

1. Expression of acceptance is an acceptance even if it has additional or different terms, unless the acceptance is made expressly conditional on those terms

2. New terms become part of the K unless: 

i. The offer expressly limits acceptance to terms of offer;

ii. The new terms materially alter the K; or

iii. The OR gives notification of objection.

3. If performance establishes a K, but terms are expressly conditional, use knock out rule- eliminate all contradictory terms and fill in with supplemental terms.

ii. Materiality Alter terms

1. If change of terms would amount to surprise or hardship to the other side without express awareness

2. Changes the bargain  (anything that negates the warranty or allows seller to cancel)

iii. Case examples- “materially alter” vs “expressly conditional”

1. Dorton v. Collins (materially alter?) 
Dorton wants to sue Collins, but Collins says Dorton is bound by the arbitration agreement in fine print on the back of their form (last one sent).  There is a K based on the writing because the additional terms and conditions were not expressly conditional (there were ways to accept or reject the fine print); they never said there would NOT be a deal if they did not agree; The Q is whether these new terms are included (do they materially alter the K); Court rule this is a matter of fact for the jury. 
2. Itoh v. Jordan (expressly conditional)
Itoh ordered steel coils, Jordan sent acknowledgement of order with fine print on back of form re Arbitration clause; This agreement is expressly conditional (forms says these terms are “expressly conditional”), so there is no written K; resort to the knock out rule (UCC 2-207 (3)) and use gap fillers. 
c. Contract First, Terms Later
i. UCC 2-207 provides that you can have a K because both sides have performed, but not know what the terms of the K 
ii. StepSaver v. Wyse
Order made over the phone, and two parties agree on terms, but when the goods are shipped, there are terms on the box and consent is shown by keeping and opening the box; Court uses UCC last shot rule, not expressly conditional terms because did not express unwillingness to proceed with K, plus Wyse told StepSaver that the terms did not apply to them, and they had tried to get SS to agree to the warranty as a term, and SS had refused.  Also, ct says that multiple transactions do not create new terms, just because you keep adding a term does not mean that it becomes one, the other side must assent to it.

iii. ProCD v. Zeidenberg

In this case, notice of terms inside the boxes is OK because cannot fit all the terms on the outside of the box (practical matter).  Step Saver does not apply because ProCD never told Z he could ignore the terms and they never implied that they would want to continue in a K without the terms. UCC does not sequence terms first then money, so it is not as if all the terms must be agreed upon before the purchase of the good.
iv. Hill v. Gateway 

Consumers are still bound by terms of the agreement, in this case it is another practical matter that not all the terms can be listed upfront, and that it is reasonable that the consumer would seek out further information about the terms; plus assent given not by opening box, but by keeping the computer for 30 days.

6. The Requirement of Definiteness 
a. Need to know what the K is, what PR and PE agree to.  No K if not definite enough

b. Functions

i. Need to know the terms in case K is broken

ii. Need to know the what the value to the PE would be so court can calculate expectation interest

c. UCC § 1-303- In order to come up with the terms of a K, can piece together conversations, transactions, etc.

d. UCC § 2-305. Open Price Term. 
i. A K can fail to include a price so long as there is a way to come up with what the price will be, by either agreeing on it later, pegging it to an index, or agreeing on market value. 

e. Toys, Inc. v. Burlington
Both parties having difficulty agreeing on the terms of a lease after both sides have expressed interest to enter into a rental agreement.  One party decides to exit negotiations and lease to someone else.  Issue: was the option to lease definite enough to be enforced?  Court says Yes because there was a “practicable, objective method of determining the essential terms;” the term is the price of the lease, and it was to be based on the “prevailing market rate”; this is not an arbitrary number, therefore it is definite enough.  
f. Oglebay v. Armco  

Issue of Flexible Pricing.  K leaves the pricing term open for cost of shipping.  The mechanisms for determining prices have broken down because of lots of changes in the market. Three issues: 

i. Was there intent to be bound?  Yes, close business relationship, joint venture, A owned O stock

ii. Can court set a rate for the parties?  Yes, since there was intent to be bound and the other price mechanisms had failed, court can set a reasonable rate.  Lots of evidence given to show why rate was reasonable.

iii. Can court continue to set rate until K expires?  Yes, because it is the only way to prevent breach of K.
7. “Precontractual” Liability (Reliance in the Bargaining Process)
a. Generally, no liability until O/A, but there are some situations where party will incur liability before the K is formed.  
b. Construction Contracts 

i. Elsinore Union elementary School District v Kastorff 

Contractor submits a bid with mistake.  School will not let him revoke bid.  Court rules he is allowed to revoke bid because School had notice of error before they sent out formal acceptance, his carelessness was an honest mistake because both sides obviously intended that the price of plumbing be included in the plan, so failure to have it is a mistake; percentage of the error large enough to be material.

ii. Drennan v. Star 

Sub contractor cannot withdraw a bid from a contractor.  Court looks at Rest 45 regarding partial performance.  Says this is not partial performance, but the same sentiment applies; the Contractor sticks is neck out on the basis of a bid by the sub-contractor and the contractor can reasonably expect that this bid still stands because this is the nature of the construction business.

iii. Rest. 2d § 87(2)
An offer can be irrevocable if the OE reasonably relies on that offer
c. When Contract Negotiations Fail 

i. Hoffman v. Red Owl

There was never an offer, but H reasonably relied on the instructions of RO to get a grocery store chain.  The court does not have to draw a line in this case at what point RO crossed the line in promising so much to Hoffman because RO acted so horribly.

ii. Cyberchron v. Calldata

Another example of one side acting so horribly that the other side definitely has a case for reasonable reliance. Call data told Cyberchron to act like there was a K, so they invested in R&D reasonably.  CD was really working with two companies to see which they like best, this is not acceptable.  

iii. Channel v. Grossman The letter of intent served as a binding promise to negotiate in good faith; there was Consideration for the letter of intent because G asked for it from C so that he could use it to get investors; showing the space to another business is NOT good faith negotiations.
III. STATUTES OF FRAUDS

1. Overview 
a. Sometimes a K needs to be in writing to be enforceable
b. This comes from an old, 1677 statute, and now every state has some sort of statute of frauds
c. Adoption has to do with preventing fraud, making sure certain Ks are in writing so that they don’t lie about a K
2. Writing, Signing, Authenticating
a. Original S/F only applied to suretyship, real estate, K to be completed over more than one year
b. Either K or a note or memo about the K needs to be in writing
c. Signed- can be signed anywhere, needs to be signed by the party being charged
d. Subscribed- needs to be signed at the bottom of the document.
3. Statutory Scope
a. Duration 

i. An ORAL K must be performed within one year within the making of it or else it is unenforceable.  Archaic Rule. 
ii. Klewin v. Flagship 
Flagship hired K to be construction manager for a large construction project which would take several years.  They fired him, he sued them for breach of K; F says K in unenforceable because it was oral; court rules that the S/F only applies if it is stated in the Ks terms that it will take more than one year; even if highly unlikely that it will be completed within a year, if the time limit is left indefinite, then s/f does not apply. Leg component: every time statue up for consideration, leg passes the same one, does not change the language, even though court interpreting it more and more narrowly.  If they wanted broader interpretation, they would change the language.
b. Real Property 

i. Richard v. Richard 

Normally, real estate K needs to be in writing.  Here, the court says partial performance overrides the s/f requirement because evidence that the buyers had a) taken possession, b) made partial payments, and c) made renovations.  And all three facts unequivocally related to the K (they do have written proof of this).

c. Sales of Goods

i. UCC § 2-201

1. This is like the s/f for sale of goods worth $500 or more.

2. There needs to be writing to indicate a K (purchase orders, etc); a “record” of the sale.

3. Writing is not insufficient if it gets a term wrong- only enforceable up to the quantity stated; BUT there must be a quantity.
ii. St. Ansgar Mills v. Streit 

Looks at UCC Sec 2-201 (2), which has to do with sending written confirmation of K within a reasonable time frame (the buyer does not have to sign it, but they do have 10 days to reject it, after 10 days assumed they agree).  Case looks at what “reasonable time” means- this is a Q for a jury, not a matter of law, because there is evidence on both sides to indicate whether or not written confirmation was sent within a reasonable time.

iii.  UCC § 2-201(3) Contract which do not fulfill the “s/f” requirements, but which are still enforceable.

d. Suretyship 
If you take on someone else’s debt, it must be in writing.  No distinction between backing the debt, and backing the debt in case the other cannot pay.
4. Reliance and Other Equities
a. Can use reliance to enforce a K which would otherwise be unenforceable because it is not in writing.

b. Monarco v. LoGreco

Enforces a oral K which falls within s/f lifetime clause based on reliance; P worked for years on the bases of inheriting land, gave up other opportunities; promise is well documented; idea of fairness, the s/f was created to prevent injustice.

c. Restatement Sec 139- inspired by Monarco, can enforce K even when not in writing so long as enforcement is foreseeable (not just reasonably expected)

IV. POLICING THE BARGAINING PROCESS 
1. Introduction

a. In general, need consideration, mutual assent, definiteness, and [writing]

b. Sometimes, even with these elements, there are reasons for not enforcing, know as policing the bargain
2. Capacity 
a. RULE: Status- certain classes of people cannot contract (children, people with mental disabilities). Idea is to protect them from entering a contract they cannot fully understand.
b. Kiefer v. Howe

Status of being a minor can get you out of a K, even when appear to be an adult; but, minors can contract for necessities.  

c. Ortelere v. Teachers' Ret.

Cannot contract with a mentally ill person; Restatement Sec 15- since the other party should have reasonably known about condition, then the K is voidable.

d. Cundick v. Broadbent 

K is not voidable because Cundick did not act mentally ill, so the other party could not have reasonably known, plus his wife, who was not disabled, worked with him on the transaction, so she could have stepped in if unreasonable.  Note the court does not think a purchase price of 50% of the land’s value is not that unreasonable.
3. Overreaching
a. Pressure in Bargaining 
i. Pre‑Existing Duty Rule- Restatement §73 “performance of a legal duty owed to a PR which is neither doubtful nor the subject of an honest dispute is not consideration”

ii. Alaska Packers v. Domenico 

Fisherman waited until ship was in Alaska to demand higher pay, AP “forced” to give in to new K, refused to pay higher amount once back in CA; court said no consideration for new K because the fisherman had already agreed to do the work. Presumption is that there is always coercion. 

b. Rescission & Modification

i. Rescission- an existing K is terminated by consent of both parties and a new one is executed in its place

ii. For modification, in general, new consideration is required. Rescinding a contract, and then re-signing a new one will provide that new consideration. 

iii. UCC 2-209(1)- do not need consideration to make modifications to a K covered by the UCC
iv. Watkins v. Carrig
Court enforces the modified K because the Plaintiff gave into the changes too readily, was not coerced, did not try to fight it.  Have to make some effort to avoid changes in the K.
v. Restatement  Sec 89- modifications to a K are acceptable if they are fair and there are “unanticipated circumstances” 
c. Duress

i. A party must be under duress before yielding to a threat; cannot relinquish a right without a fight and say you were threatened.  The P will need to show that he looked for another option or fought back before committing. 
ii. Austin Instrument v. Loral

Example of Economic duress. Court ruled that a modified k was not enforceable because Austin forced Loral into the K; Austin did make an effort to avoid being forced into it, did not just whine but go along, looked for other vendors, but could not find any.

d. Undue Influence 
i. Status- some individuals have influence over others and can pressure another party into a K 

ii. Odorizzi v. Bloomfield

School district exerted undue pressure on P to get him to agree to quit job; court took status and behavior into consideration (principal went to teacher’s home, after arrest, and pushed him to make a decision)
iii. Key argument- never any assent- what looked like assent was not really assent, due to behavior, status, duress, etc.
4. Concealment & Misrepresentation 
a. Definitions

i. Concealment- law does not require full voluntary disclosure about all things, but cannot lie if asked explicitly about something; concealment alone does not make a K unenforceable 

ii. Misrepresentation- ground for rescinding a K, and a tort action; must be a material misrepresentation to get damages, and most be one of fact, not of opinion
b. Swinton v. Whitinsville 

Def sold the P a house; had lots of termite damage, D never told P, but P never asked about termites (not in an area where this was common).  P sued to rescind sale K, but court upheld that mere concealment of facts is not grounds for fraud nor does it make a K unenforceable. GENERAL RULE: nonliability for bare nondisclosure

c. Kannavos v. Annino 

Issue here= misrepresentation; Ds misrepresented the building, and P bought it thinking he could use it as an apt building, but found out that was illegal; buyer could have discovered zoning issue, but affirmative actions of the seller made him believe the use was OK.
V. determining parties’ obligations under the K
1. Parol Evidence Rule
a. Definition
i. When there is a written agreement, the general principal is to stick to what is on the paper, and not include evidence regarding the parties intent from before the final writing
ii. Restatement § 213- 
1. If there is a writing that is intended to be a final expression of their agreement, no parol evidence may be admitted to supplement, explain, or contradict it.
2. If not a final and complete expression, consistent but not contradictory evidence may be admitted to supplement or explain those parts not finally expressed.
iii. When can Parol Evidence be used?
1. If going to Contradict a writing:
i. Is the writing “integrated” or final? If so, then no parol evidence
ii. To see if integrated- Look for formality, signature, etc; was this meant to be a full integration of all the terms?
2. If going to add to the writing (include a new term)
i. Cannot add to the writing if it is a “complete integration”
ii. Complete integration- meant to be the final agreement with all terms, no additions to be made; sometimes there will be a clause that even says it is meant to be a complete integration of the terms.
3. Partially integrated or unintegrated
i. If writing is not the final record on a certain subject, can use parol evidence only with respect to that term/ issue
b. Gianni v. Russell 
Cannot introduce parol evidence to add to the K, if it was a term of the lease, it would naturally be in a k for a lease, so cannot look to parol evidence to add the term.
c. Bollinger v. Central Pa.
Court says that the K is not a complete integration based on performance after the K was signed- since the evidence came after the signing, not parol evidence, so can be used to interpret the K. It is integrated (formal), but not completely integrated, so can add

d. UCC §2-202- sale of goods and parol evidence
i. Similar to Restatement § 213
ii. Specifically permits evidence of course dealings, trade usage, course of performance to supplement an otherwise integrated agreement 
iii. Generally trade usage and course of dealings still considered parol; course of performance happens afterwards, though
e. No‑Oral Modification Clauses
i. Parol evidence rule does not cover oral modifications after K is formed and signed
ii. Some Ks will include a clause prohibiting oral modifications
2. Extrinsic Evidence of Parties’ Intent 
a. Sources of Meaning
i. First, look at the K; what are the words that were said
ii. Extrinsic Evidence
1. Parties’ actions and communications
2. Objective definitions
i. Trade definitions
ii. Other- government, dictionary
3. Parol evidence does not apply if just interpreting an unclear term; cannot add or change
b. Two Approaches
i. NY (and others)
1. Most courts use the plain meaning rule
i. Judges determine if there is one plain meaning or if ambiguous
ii. If one meaning, use that; if ambiguous, then allow extrinsic evidence to determine the meaning of the word
2. Greenfield v. Philles 
Issue of rights to music; K is silent on future formats, but does grant all rights; court says the language is unambiguous, and so Record company maintains full legal rights to use music in any way.
3. W.W.W. v. Giancontieri 
Issue of who can cancel a K; terms of the K state that either side has right to cancel K; does not matter if term was intended for only one side, the plain meaning says either party.  No extrinsic evidence permitted.
ii. CA Approach
1. Courts rule can never really be certain of language, so can bring in extrinsic evidence to clarify terms so long as the evidence of meaning is “reasonably susceptible” 
2. PG&E v. Thomas 
Issue of the meaning of the language in an indemnity clause; although the terms were unambiguous (“all loss”), the court allowed extrinsic evidence of trade usage of the indemnity clauses; indemnity has two legal meanings in CA
3. Delta Dynamics v. Arioto 
Court allows extrinsic evidence to explain whether a term of K termination implied or implicitly excluded suing for breach of K; terms not ambiguous, but just need to show that alternative meaning is reasonable susceptible to interpretation.
c. Methods of Interpreting
i. Vague- meaning is not clear
ii. Ambiguous- has two or more possible meanings
d. Rules of Interpretation
i. Plain meaning
ii. purpose- if there are recitals stating goal of the K, can use to clarify ambiguous term
iii. public interest
iv. maxims
v. interpretation generally considered matter of law for judge 
3. Extrinsic Evidence from Commercial Context
a. UCC § 1-303(c) 
i. Trade usage should be considered when interpreting K
b. Frigaliment v. BNS 
Issue of whether the term “chicken” in a sales K is ambiguous. Court looks at trade meanings, market prices of the chickens, government definitions, negotiations to see if term is ambiguous; term was ambiguous, but the seller was new to the trade, so not expected to know trade meanings, and his interpretation fell within USDA definitions.
4. Objective Interpretation and Its Limits
a. Raffles v. Wichelhaus
Two ships names Peerless; confusion over which ship the seller and the buyer thought the K was referring to.  Since both interpretations equally values, court says that any ruling would be arbitrary so calls the K unenforceable.
b. Oswald v. Allen
Issue regarding interpretation of coin collection to be sold, both sides misunderstood what was meant by “Swiss Coin Collection”; language barrier; so, no K because both sides had valid interpretations. 
c. Colfax v. Local 
Court distinguishes case from Raffles; in this case, a reasonable person could realize that there were two possible meanings here, and Colfax took a gamble as to which way to interpret the K (issue- what does 60” mean- up to 60” or 60” and higher?); Colfax agreed to a vague instrument without asking for specifics; he should have gotten more information.
5.  Supplemental Terms Supplied by Law 

a. Filling Gaps 

i. When parties fail to include a term in a K, this is a gap. The law fills these gaps by using gap fillers.

ii. Generally- 

1. What did the parties expect?

2. What the parties would have agreed to, had they considered it

3. Penalty default rule
iii. Statute (UCC)

1. Provides lots of “Gap Fillers”

2. Court will use these terms unless the parties agreed not to use them
b. Implied Warranties 
i. UCC 2-314. Implied Warranty for Merchantability
1. Warranty only applied if “(1) If the seller is a merchant with respect to goods of that kind”
2. Quality- under (2) must be “fair average quality” and “fit for the ORDINARY purpose for which such goods are used”
3. This is a general promise that a good will be suitable for a general purpose
4. Koken v. Black & Veatch (433-37)
Issue of whether a fire blanket was unfit or if it “performed as expected.” Neither side showed evidence as to whether the fire blanket’s use here was one of its ordinary purposed, so court looked to see if it performed as expected; court said yes,  because fire blankets had melted before, this was not a surprise. 
ii. UCC 2-315. Warranty- Fitness for Particular Purpose; 
1. Promise that a good is fit for a specific use
2. “where the seller at the time of K has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment…”
3. Lewis v. Mobil Oil 
Lewis relied on Mobil to tell him which oil to use for his hydraulic system; Mobil knew that Lewis did not know what to use and way relying on him; also knew it was not for general use, but for HIS use; so, warranty applies
c. UCC 2-316. Excluding Implied Warranties
i. Can get out of the implied warranties in the UCC so long as the parties do it in the way described in 2-316.
1. Must use the term “merchantability” 
2. must be conspicuous
3. exclude warranty if sold “as is” or “with all faults”
4. (3) warranty can be excluded by course of dealing, performance, or usage of trade
ii.  SCE & G v. Combustion
Issue of whether a disclaimer of implied warranty is sufficient; it was not conspicuous, and it did not use “merchantability”; however, evidence shows that warranty was raised in negotiations, the P knew about it, and the disclaimer was bargained for, so the disclaimer is valid.
iii. Henningsen v. Bloomfield
Issue of a disclaimer used in standard form K in sales of a car. Case before UCC, but comes to same conclusion.  The disclaimer was not conspicuous, and the language made it very difficult to understand. Disclaimer not valid.
d. UCC § 2- 313. Express Warranties

i. Warranty that a good will live up to the affirmation of facts or promise made by seller; description of a good

ii. Buyer must buy because of these descriptions; reliance on them

iii. Like in Bayliner 

e. UCC § 1-103. Good Faith 
i. Idea is implied in all Ks that both parties will perform in good faith.

VI. LIMITS ON THE BARGAIN AND ITS PERFORMANCE

1. Unfairness 
a. If suing for specific performance, have to prove more than the legal elements, but also need to show element of fairness

b. Courts trying not to enforce a K which is blatantly unfair
c. McKinnon v. Benedict
M sued for specific performance of  a K- did not want B to build on land; but court saw this as unfair, would hurt the B’s business, and this promise was bargained for in exchange of about $145.
d. Tuckwiller v. Tuckwiller 
Court enforce as K because at the time of the K, the exchange seemed perfectly fair; fact that woman died early, so T did not have to perform very much just means that T was lucky.
2. Standard Form and Adhesion Contracts
a. Adhesion K

i. Mass produced K, where terms are unilaterally decided by stronger party; No opportunity to bargain; take it or leave it

ii. O'Callaghan v. Waller 
Issue of whether to enforce a standard lease agreement which protects leasor from negligence actions by leases.  Court enforces K, says that Ks releasing one party from liability enforceable so long as not a challenge to public policy. Arguable as to whether this is correct.
b. The Duty to Read and the Duty to Disclose 
i. Historically, illiteracy not an excuse
ii. Now, rules and statutes making it necessary that the terms be clear to the consumer- must be intelligible, divided up with proper headings, etc.
3. Unconscionability 
a. Two Views 
i. Procedural- process of coming to the agreement
1. Is there some reason why the parties did not know that they were assenting
2. Coat check case- man did not know that the ticket to get coat was a K, so he did not know he was consenting to a negligence disclaimer. 
ii. Substantive- the substance of the agreement (terms) are grossly unfair
b. Graham v. Scissor-Tail
Court determines if arbitration clause is unconscionable and therefore unenforceable.  First, must determine if adhesion (it is).  Second- were terms reasonable expected (yes) OR are terms unduly oppressive or unconscionable (yes).  Since mediator from the other side, this is unconscionable, and unenforceable.
c. Williams v. Walker‑Thomas
K finds some degree of procedural and substantive unfairness (behavior, status of the parties at time of agreement and the actual term in the K). 
d. Price Unconscionability;
i. UCC § 2-302. Unconscionable K or clause
1. Court does not have to enforce K, or remainder of K is determined that it was unconscionable.
ii. Jones v. Star Credit
Sale of a freezer, the price was hugely disproportionate to value; court uses UCC to amend K to make sale price the amount they had paid up to that point.
e. Armendariz v. Foundation Health
A sues for wrongful termination.  Determines that the K is adhesion, so then looks to see if K term of arbitration is unconscionable; substance is unfair because only employee has to submit to arbitration, employer does not have to give up any legal rights.
4. Good Faith
a. UCC 1-304 and Restatement § 205

i. Parties have a duty to perform all Ks in good faith
b. Dalton v. ETS 
ETS has responsibility to consider evidence presented in good faith; court will not grant specific performance, just order testing service to reconsider in good faith (can’t just grant an option in a K to review information, and then not really review it) 
c. Eastern v. Gulf 
Was Eastern performing K in bad faith by engaging in “fuel freighting.” No, because common trade practice, and had happened before, and Gulf never raised the issue, just kept contracting with Eastern; good faith is fact specific- if can show the practice is common, then not bad faith.
d. Market v. Frey 
Taking advantage of another sides lack of knowledge is bad faith; no duty to take care of the other side, but need to be honest and upfront.
e. Bloor v. Falstaff
Explicit phrase in K that F would use best efforts to sell Ballentine Brands; court says that do not have to take losses, but need to show a reasonable effort that they tried.
5. Public Policy
a. Illegal Contracts
i. Rest. 2d § 178. When a Term is Uneforceable On Ground of Public Policy
1. Unenforceable K if legislation makes it illegal or if the interest in enforcement is clearly outweighed in the circumstance by public policy 
ii. Bovard v. American Horse
K for sale of business which sells drug paraphernalia is unenforceable as matter of public policy; paraphernalia not illegal, but marijuana illegal at time of K, not in public interest to preserve K
iii. Inducing Official Action; Commerical Bribery
1. Court will not enforce a K which is the result of illegal behavior (bribery)
2. Subject matter not illegal, but the behavior to create it was
b. Judicially Created Public Policy
i. Restraint of Trade;
1. Restatement  §§ 185-188- restrictions on trade generally frowned upon and not upheld by the courts
2. Hopper v. All Pet Animal Clinic
Q of whether to enforce a non-competition agreement. Is enforceable if the restraint is reasonable.  Determine this by assessing if 1) no greater than required to protect ER and 2) does not induce hardship on EE and 3) not injurious to the public.  
ii. Termination
1. Limitations on termination of at will Employment Ks; now require an element of good faith
2. Sheets v. Teddy’s
Cannot fire an employee for following federal regulations; public policy- want employees to follow regulations and not worry about loosing job by following the rules
3.  Balla v. Gambro 
Attorneys do not have grounds for tortuous discharge because of attorney-client privilege and an attorney always has a duty to report illegal activity if human life at risk, regardless of whether he will loose job.
iii. Family Relations
1.  Simeone v. Simeone 
Issue of whether an unfair pre-nuptial agreement is enforceable.  Court says it is like any other K, so it is.
2. In re Baby M 
Public Policy issue of whether a surrogate mother can be paid to give up child and terminate rights.  No, cannot buy an unborn baby, not can a court terminate parental rights passed on a K.
3. Kass v. Kass 
Issue of what to do with frozen zygotes- the court refers to a K, and defers to it, saying that it should go to the Clinic for science; cannot force someone to be a father if he does not want to be.
VII. REMEDIES FOR BREACH

1. Specific Relief 
a. Rarely granted, but easiest on court- don’t have to calculate expectation
b. Walgreen v. Sara Creek 
Court grants specific performance of a lease agreement to prevent owner from leasing to another pharmacy.  Would be too difficult to determine what the monetary damages to Walgreens would be for breach.  Alludes to the fact that Walgreens can sell their legal rights, that is Sara can buy their way out of the K.
2. Measuring Expectation 
a. Normal measure of damages is expectation 

i. (What you hoped to get)- (what you got)

ii. (anticipated benefit- anticipated cost) – (actual benefit- actual cost)
b. Damages under the UCC
i. UCC § 2-712 Cover Price Damages
1. If have to buy replacement goods, then get the cover price minus the K price, plus any incidental other expenses
2. Has to be a reasonable cover (can’t just go buy the most expensive one out there without good reason)
ii. UCC § 2-713 Market Price Damages
1. Buyers remedy if the Seller breaches
2. Get difference between the market price and the K price 
3. Even if did not buy replacement goods, still get the damages because lost the ability to make money.
iii. Seller’s Remedies
1. Substitute Transaction
i. If the seller can sell it somewhere else (resale), but gets less for it, can sue for the difference
2. Market Price
i. Difference between K Price and the M Price
ii. Does not need to resell
3. Lost Profit
i. When could have profited twice, but resell (even if at same price), so only profit once
ii. In these cases, there are a set number of potential buyers (specific, special good)
c. Laredo Hides v. H&H
HH breached K, Laredo had to go buy substitute or cover goods to meet another K, the cover price higher than the market price, but court still awards cover price damages because given the circumstances, Laredo acted reasonably (had a limited amount of time, so had to buy what it could). 
d. R.E. Davis v. Diasonics 
Seller’s remedy- by selling the same item to another buyer, Diasonics lost the ability to sell a second item, could have sold two, profited twice.  If Diasonics can prove it could have made two, then entitled to damages of lost profit (sale price- cost) (2-708)
e. Losing Contracts
i. No legal significance to a loosing K
ii.  Rest. 2d § 349- damages based on reliance interest
1. the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance 

iii. U.S. v. Algernon Blair 
Court awards damages under quantum meritam (like restitution) to subcontractor for work done, even though would have been a loosing k; idea is that the main builder is still unjustly enriched, does not matter if was a loosing K, want to prevent breach
3. Limitations on Damages
a. Avoidability
i. Restatement § 350- Non-breaching party cannot recover on a loss which he could have reasonably avoided.
ii. Rockingham v. Luten 
Builder kept building a bridge after the county told them to stop and that they would not pay. Cannot recover costs after they were told to stop because they knew the county would not pay.
iii. Sale of Goods
1. Can choose to cover, but do not have to; if not then entitled to recover market value- K price
2. Tongish v. Thomas 
Issue of awarding expectation damages vs the UCC’s remedy of market price- K price; expectation was not to get market price, it was to get a minimal transportation fee; here the court grants market price anyway because wants to discourage breach of K.
iv. Employment
1. In employment Ks, if can avoid loss by taking a similar job, cannot sue for damages
2. Parker v. 20th Century Fox 
Issue of whether actress should have taken another role to avoid loss- look at whether second job was comparable- here says that there were too many differences, so did not have to take the job.
v. Avoidability and Cost to Remedy Defect
1. Jacob & Youngs v. Kent
The court will not recognize damages for erring in performing the K; since the quality is the same, then there are no real damages
2. Groves v. John Wunder 
Even though the cost for performance to fix land is disproportionately greater than the value it will add to the land, the D must still pay to fix land because it was included in the K.  This was one of the main purposes of the K; issue of what was promised.
3. Peevyhouse v. Garland Coal Mining
Court does not award damages to restore land because the value it will add to fix the land is disproportionate to the cost to fix.  Court specifically talks about cases of coal mining leases; does not overturn groves, but distinguishes.
b. Foreseeability
i. Restatement § 351- damages only for consequences which are foreseeable at the time of K (not at the time of breaching)
ii. Hadley v. Baxendale
Negligent breach of K by a delivery service caused a mill to loose 5 full days of operation; mill sued for damages in form of lost profits; Court does not award because said the delivery co. could not have foreseen that their breach would have caused such a loss..
c. Certainty 
i. Need to have some concept of what damages will be, cannot be arbitrary and purely speculative
ii. Fera v. Village Plaza
In calculating damages for breach of a lease, cannot claim purely speculative damages for a store which never existed; cannot be purely speculative; would need to be based in fact, market specific.
4. "Liquidated Damages" and "Penalties"
a. Rest. 2d § 356 : Liquidated Damages and Penalties
i. Liquidation damages in an agreement are OK so long as they are reasonable and are just trying to anticipate real loss; unreasonable LDs/ penalties are unenforceable as a matter of public policy
b. Wasserman's v. Middletown 
Liquidated Damages clause only acceptable if a reasonable calculation of lass due to breach; here they are base on gross receipts, not on net profits; unreasonably high.  Ask 2 Qs: 1) is this a reasonable estimate of harm? 2) is the harm difficult to quantify? The more difficult to quantify, the more likely the LDs will seem appropriate. 

VIII. PERFORMANCE & BREACH 

1. Conditions
a. Restatement § 224 –
i. “ a condition is an event, not certain to occur, which must occur, unless its nonoccurrence is excused, before performance under a K becomes due”
b. Luttinger v. Rosen
Strict interpretation of conditions; a condition to get a loan at a certain interest rate was not met, so the K was voidable; issue of due diligence, have to make an effort to fulfill the condition, here they did, because they went to an attorney to help them find a loan.
c. Mitigating Doctrines re Conditions
i. Prevention 
1. Cannot intentionally try to prevent the condition from occurring and then get out of K
2. Good faith with conditions- need to try and meet it
ii. Waiver – Restatement Sec 84
1. If waive condition before its occurrence, then need consideration, reliance to enforce the waiver
2. Once timing of condition has passed, if waive condition, it is irrevocable waiver
2. Substantial Performance 
a. Jacob & Youngs v. Kent 
If one party has substantially performed, that is, met the goal of the contract, then should calculate amount owed not with restitution, but the contract price minus any lost value or defects.
b. Plante v. Jacobs 
Contractor built house for buyer, but was not to the buyer’s specifications.  Does not matter, fulfilled the main purpose of a K, so substantial performance.  Do figure out how much is owend the builder, take K price- devaluation of home- defects.
c. Perfect Tender Rule
i. Tender= handing something over
ii. In Sales of Goods, then seller must provide buyer with the exact same goods specified in the K, no deviations, no substantial performance
iii. But, if seller has reasonable reason to think that buyer would be OK with difference, can take goods back, and get the right ones (K is not automatically cancelled)
iv. UCC § 2-601- Buyer’s rights on improper delivery- codifies perfect tender rule
v. UCC § 2-508- if performance of K not yet expired, the seller can fix problem and deliver the right goods
IX. FAILURE OF BASIC ASSUMPTIONS
1. Mutual Mistake 
a. Rest. 2d § 152- Mutual Mistake
i. A mutual mistake at the time of contracting makes a K voidable if  it 1) goes to a basic assumption, 2) it has a material effect, 3) party seeking excuse does not bear the risk 
b. Rest. 2d § 153- unilateral mistake
i. Can void a K on unilateral mistake if all of 152 is met PLUS:
1. unconscionable, or 
2. other party knew or mistake was his fault
c. Rest. 2d § 154- Who bears the risk of mistake
i. Party bears risk if the K allocates risk to him, goes forward with limited knowledge, or court finds it reasonable
d. Watkins v. Carrig
Not mistake, because needs to be mutual; only one party made assumption, the other did not really think about it. 
e. Renner v. Kehl
Mutual mistake, both parties though that there would be sufficient water for jojoba cultivation.  Issue of who bears risk- who has to pay.  Court says use restitution- if any changes made to land (wells), then have to pay back deposit+ increase of land value- rent for use of the land
f. Sale of Goods; Risks 
i. Who bears the burden of risk in a mistake?
ii. Diamond Case- seller bears risk because sold rock knowing that she did not know what it was
iii. Cow case- neither bears risk because both buyer and seller thought they knew exact ID but were wrong, K rescinded.
2. Impracticability of Performance 
a. Restatement § 261: Excused from duty to perform if, after K is made, performance becomes: impracticable, Without my fault, Due to " an event the non-occurrence of which was a basic assumption on which the K was made," and  Unless the language of circumstance indicate the contrary

b. UCC 2‑615- same idea
c. Supervening Events- even after contracting before performance which makes impossible or incredibly expensive and very difficult to perform
d. Taylor v. Caldwell
Music Hall burned down, was no one’s fault; the leasor wants to sue, but the court rules that there is an implied condition that the hall will exist; now that the hall doesn’t exist, K is void; impracticability of performance
e. Canadian Industrial Alcohol v. Dunbar 
Not impracticability because the molasses company made K for shipment of certain amount of molasses assuming it could produce it; the mill was not destroyed, it was just that labor and supplies went up; here they just took a risk.
3. Frustration of Purpose
a. Rest. 2d § 265 
i. Party excused from duty to perform if, after K is made:  principle purpose is substantially frustrated, Without my fault, By an event whose non-occurrences was a basic assumption on which the K was made, Unless the language or circumstances indicate to the contrary
b. Swift Canadian v. Banet
Not frustration of purpose here; to be frustration, cannot achieve purpose of K, but court rulled that since they are in the business of buying and selling pelts, no reason why they can sell the pelts from Canada to another buyer in Canada.  Just because physically stuck in Canada does not mean can use frustration of purpose excuse.
