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I. Introduction to Civil Procedure in US

a. Adversarial System- US systems, parties control cases

b. Inquisitorial System- Most of Europe, rest of the world; court directs case

c. Rule 1

i. Rule 1- [Federal Rules of Civil Procedure] should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding
ii. Concepts of “just” and “speedy” often conflict with each other- Question of value of each
II. Pleadings

a. Goal of Pleadings

i. The Pleadings are formal written exchanges that set out each party’s claims and defenses; First step to pre-trial; basic notification.
ii. The importance of the pleadings depends on whether or not will go through other pre-trial processes
b. Complaints

i. Rule 3: “A Civil action is commenced by filing a complaint with the court”

ii. Rule 8a: Claim for relief. A pleading that states a claim for relief must contain:
1. A short and plain statement of the grounds for the ct’s jurisdiction
2. A short and plain statement of the claim showing that the pleader is entitled to relief
3. A demand for the relief sought, which may include a relief in the alternative or different types of relief.
4. Must include in Complaint:

a. Jurisdiction

b. Claim

c. Relief

5. CASE EXAMPLES:

a. Conley v Gibson (1957) [SCOTUS]

African American railroad workers sued for damages and an injunction because they were not being represented fairly.  Issue- was the complain substantively sufficient 12 (b)(6) and formally sufficient- did it give notice.  Holding/Rationale: literal meaning of 8a upheld- short and plain statement is sufficient; just need to state a claim and back it up with the law, which they did; only have to meet minimum requirements at this phase- access to justice is the goal

b. Sweirkiewicz v Sorema (2002) [SCOTUS]
Issue: in civil rights cases (age discrimination) are there heightened pleading requirements. D argued that per McDonnell Douglas, P needed to have a bundle of evidence for proof (prima facie case); court responds that McDonnell Douglas is establishing an evidentiary requirement, not a pleading standard; the literal 8a is all that is necessary- refers back to Conley.
c. Bell Atlantic v Twombly (2007) [SCOTUS]

Class action suit brought against TeleCom Company for violation of the Sherman Act- allege collusion, but claims based on parallel conduct; D motions to dismiss under 12(b)(6). Issue: What are the pleading requirements for a large case involving the Sherman Act.  Holding/ Rationale: (Souter) granted motion to dismiss because parallel conduct not concrete; alludes to the scale of an anti-trust case; Q- is he imposing a stricter reading of 8a or is he requiring heightened pleading requirements for Sherman Act cases (Rule 9); Stevens and Ginsburg dissent on the grounds that Conley needs to be upheld; not Courts place to amend the Federal Rules- that is Congress’s job 
iii. Rule 8d: Pleadings to be concise and direct; Alternative Statements; Inconsistency. 
1. Each allegation must be simple, concise and direct.  No technical form is required.
2. Alternative claims are allowed; the pleading is sufficient if any alternative is sufficient
3. Inconsistent claims allowed
4. Answer must contain:
a. Admission
b. Denials
c. Affirmative Defenses.
iv. Rule 9: List which cases require heightened pleading standards (Fraud and Mistakes)

1. Reference Sweirkiewicz (no heightened pleading for prima facie cases) and Twombly (are we creating an overall higher requirement for pleading, or is this a heightened pleading standard just for Sherman Act Cases?)

c. Filing and Serving the Complaint

i. Service of Process:

1. File complaint and summons at clerk’s office with filing fee

2. Each court has local rules describing format, etc

3.  Summons: expresses the court’s power over the individual (raises question of Personal Jurisdiction) 

ii. Rule 4 :how the plaintiff accomplishes service of process in a Federal court

1. From Due process clause in constitution- defendant must have adequate notice and court must have jurisdiction over person

2. Rule 4 (c) – summons

a. If in person, must be to someone over 18

b. Use a Marshall or Court Appointee 

3. Rule 4 (d) Waiver of Service (Form 4 and 5)

a. Send the summons and complaint through the mail

b. Cheaper to client; if other side refuses, then they have to pay for the service

c. Def has 60 days to file an answer (instead of the normal 20)
4. Rule 4 (e)-(k): serving USG; foreign Governments; foreign businesses or individual (4(f)); minors, incompetents

5. Rule 4 (l): Proving Service: need waiver form or affidavit from process server
6. Rule 4(m)- Time limit: must serve within 120 days of filing complaint

iii. Rio Properties, Inc v Rio International Interlink (2002)

Issue: Sufficient Service of process; Service to foreign company; RIO tried to sue RII (Costa Rican); RII tried hard to serve in conventional means, RII tried to avoid service of process; RIO went to court and filed with court for serving under alt. means; court authorized email service of process and snail mail to their US office. RII motioned to dismiss under 12 (b)(5)- argued under 4 (f); have to do all listed elements in section 1 and 2 before can go to 3 (in which court authorizes special procedure.  Court- upheld special service of process, argue that all of 4(f) is acceptable, no hierarchy, don’t have to do them in order; plus, email was preferred method of communication for this business, so prob. Best way to serve.

d. Rule 12 

i. Outlines how to respond to a complaint

ii. Defendant has 20 days to respond from being served, 60 if waived process 

iii. Rule 12 (b), (e), and (f) describe three motions defendant can file

iv. Rule 12 (b) Motions:

1. Lack of subject matter jurisdiction (first thing stated in complaint; can be raised anytime, not waive-able)

2. Lack of personal jurisdiction (waived if not raised in initial answer)

3. Improper venue (waived if not raised in initial answer)

4. Insufficient process (something wrong in the technicalities, wrong name, address, etc; waived if not raised in initial answer)

5. Insufficient process of service (waived if not raised in initial answer)

6. Failure to state a claim in which relief can be granted (raised in any pleading, by 12 (c) motion, or at trial)

7. Failure to join a party under rule 19

v. Rule 12 (e)- seeking a more definite statement of complaint (incredibly garbled and hard to understand; rarely used)

vi. Rule 12 (f)- seeking to strike redundant and scandalous material (rare)

vii. 12 (g) and (h) are the time limits on when you can use 12 (b) defenses 

e. Answers: 8 (b)-(e)

i. Rule 8 (b)- statements to be concise and direct, can have alternative theories, contradictory statements

1. Have to raise affirmative defenses

a.  Admit, but why no liability or law doesn’t apply in this case;

b. New matter which result s in why D not liable;

c. Statute of limitations; or

d. Reduce liability (comparative negligence)

e.  8 (c) lists affirmative defenses, not an exhaustive list; can also draw from list of the state that the court is located in (like in Carter)

2. Have to admit or deny the claims

ii. King Vision Pay Per View v JC Dimitri’s Restaurant 
Point of the case- follow 8(b) rules; D refused to confirm or deny claims 30 out of the 35 times, court was very annoyed at failure to follow rules, so ruled that all 30 times were admission of guilt; client punished because lawyer incompetent.

iii. Carter v United States (2003)
Facts: Carter sued US naval hospital for malpractice and won; damages significantly reduced because of a MD cap. Two issues: is cap on damages an affirmative defense? If yes, does it need to be included in the pleading? Holding: Yes, it is an affirmative defense, 8(c) is not an exhaustive list, and no, does not need to be included in pleading because there was no prejudice (did not change the way P put on case at trial and did not impact outcome of the trial, P had 6 weeks’ notice of this defense before the trial started, could have changed her argument, but did not); unless prejudice, failure to plead an affirmative defense does not mean you forfeit it

f. Amending Pleadings

i. Rule 15 (a)

1. Amendments as a matter of course

a. Before being served a responsive pleading; or

b. Within 20 days of serving the pleading if responsive pleading not allowed and not yet on trial calendar

2. Other amendments- with other counsel’s written consent or with court’s leave; court should freely give leave when justice requires (once on trial calendar, need to get court’s leave)

ii. Dubicz v Commonwealth (2004)

Issue: how much time can a P have to amend pleading; P waited 8 months to file an amendment after court told them to (or else would not survive motion to dismiss); trial court dismissed case;  Holding: appeals held that trial judge abused discretion; denial of amendment on the basis of delay can only be granted when there is prejudice- no prejudice in this case (D tried to argue prejudice because so much time had passed that memories were fuzzy, documents lost, but within the statute of limitations, so P could have filed new suit, and all would have been the same)

iii. Foman v Davis
Justice generally requires amendments unless undue delay, bad faith, repeated failure to cure deficiency, undue prejudice, or futility

iv. Rule 15 (c) Relational amendments-

1. If new argument in amendment is past the statute of limitations, but it relates to the original complaint (which was before statute of lim), then it is admissible because it relates back to the original complaint

2. Tran v Alphonse Hotel Corp (2002)

Tran filed complain under FLSA (was not being paid right by job), discovers it was due to Hotel bribing Union officials, so wants to amend complaint to include bribery under another law, RICO, but the statute of limitations had run out on RICO.  Trial court ruled that it related back to original claim (that he was not receiving full wages), so allowed it. Issue: Did this amendment relate back?  Holding: no, did not sufficiently relate back to first complaint, no language to suggest bribery and fraud.  Court did rule that statute of limitations; court finds that this was one integrated transaction- bribery was part of the same issue of not being paid full wages, so the statute of limitations started the moment Tran realized was not being paid.

g. Rule 11 Proceedings: Attorney Sanctions

i. Applicability: any pleading, motion, or paper submitted or advocated in court (except discovery)

ii. Standards:

1. Generally- objective reasonableness 

2. Exception- circuit split on judge initiated sanctions

a. Objective reasonableness (3rd party)

b. Subjective reasonableness (good faith)

iii. Procedure: 

1. Party initiated- service and 21 days to withdraw (safe harbor) before filed with court.  Since time to withdraw, just have to show subjective reasonableness

2. Judge initiated- no safe harbor, split over good faith or subjective standard

3. Distinction- lesser mens rea required when there is a safe-harbor

iv. Patsy’s Brand v IOB Realty Inc  (2002)
Facts- Def lied again and again, attorney submitted sworn affidavit with more lies? Issue: should attorney be sanctioned for submitting another false affidavit without checking facts when he knows that D is a liar? Holding: yes, even though attorney acted in good faith, a reasonable person would know that client is a liar; firms need to be more ethical and not push young attorneys into defending bad clients
v. In Re Pennie & Edmonds LLP

In response to above sanction, judge withdraws sanctions, saying since court initiated them, attorney did not have safe harbor opportunity to withdraw affidavit, so court should have higher burden of proof to impose sanctions; need objective standard- was the attorney acting on good faith. Ruling: said he was acting in good faith, so no sanctions  
vi. Question
1.  is there incentive to bring Rule 11 sanctions since the 1993 rule change allowing safe harbor? 
2. Not really, just let the court be in charge of it.
vii. Franz v US Powerlifting

Can you place sanctions when lawyer does not know legal basis for his claim? Under rule 8 don’t need to state all info, but assumed that you have done it, so claim can’t be dismissed for not having lots of info; BUT can be sanctioned if it turns out lawyer is guessing- need to do research and have legal claim.  Yes, can sanction lawyer if he has not actually done the legal research.
III. Personal Jurisdiction and Venue

a. Overview

i. In order to adjudicate a case, court must have jurisdiction over the parties involved

ii. Question of jurisdiction of defendant; Plaintiff consents to jurisdiction by filing a case in a given court

iii. Constitutional question of due process- is it fair to subject a person to a state’s jurisdiction

iv. 3 key types of actions which require different  level of personal jurisdiction:

1. In rem- action is directly against a property and state has jx over property within its territory

2. Quasi in rem- action where property is not the issues, but it is attached; damages awarded are limited by the value of the property

3. In perosonam- against the individual and damages limited only to net worth of individual

v. Rule 12 (b)(2)= motion to dismiss on lack of personal jurisdiction; State court= motion to quash and file a “special appearance”

b. Presence to Contacts

i. Historically, presence in a state has been the cornerstone of personal jurisdiction

ii. Pennoyer v Neff

State of Oregon heard in personam suit against D, later went back and attached property to cover damages; D appealed this decision as a violation of due process, lack of personal jurisdiction.  The Supreme Court reversed the Oregon court’s ruling on the grounds that it lacked personal jurisdiction.  To satisfy due process, defendant must physically be present.  If court had attached property first, would be different, because a state does have jurisdiction over property physically present in the state.

SCOTUS emphasizes the notions of fairness in terms of the Defendant, as opposed to the power of a state.

iii. International Shoe Co v Washington (1945)

Q: Does WA have PJ over a company not physically present in the state?

A: Yes, when there are sufficient minimum contacts based on activities in the state. SCOTUS expands personal jurisdiction passed what is required in Pennoyer.  Do not need to be physically present, just need to enjoy the benefits and protections of doing business in the state.  “Satisfy traditional notions of fair play and substantial justice.”

iv. Shaffer v Heitner 

Extends international show to in rem and quasi in rem cases; about fairness; need to show minimum contacts with state to attach property in quasi in rem actions; property must be physically in the state. Land in a state is enough to give jurisdiction in a suit directly related to the land.

c. Applying Minimum Contacts

i. Two Step process in applying personal jurisdiction.

1. What is the law (long arm statute) in the state that the court is located in (applies to both a state court and a federal court located in certain state.)  

a. Can have a general law, which allows the most PJ the state can have under the constitution ( CA)

b. Might have additional restrictions(Massachusetts)

2. Does statute satisfy the Constitution (one and the same for CA)

ii. Conflicting Opinions on Minimum Contacts:

1. McGee- CA had PJ over insurance company because they kept doing business with client when he moved to CA 9specific jx, arose out of activities in state; one client is enough)

2. Deckla- No jurisdiction when other party chooses to leave to another state; never chose to go down to other state (in this case it was a will so no “continued business”)

3. Bottom line- the Defendant needs to act in a way which purposely avails himself to the privileges and benefits of the state

iii. World Wide Volkswagen v Woodson (1980)

Clarification of International Shoe; minimum contacts not present because Def was not availing itself to do business in Ohio; State rights versus individual rights, not fair to the individual when there are no contacts with the state; foreseeability alone is not enough.

iv. Asahi Metal Industry v Superior Court (1987)

Question over minimum contacts; unclear where it stands now, but at the time, knowingly placing something in the stream of commerce is not sufficient for minimum contacts.  People who supported this decision not on the court anymore

Fairness factors: burden on Def (high); interest of forum state (none); P’s interest in relief (original P not in picture anymore) interstate judicial system’s interest in efficient resolution of shared controversy (NA); shared interest of state in furthering substantive polices (not issue here)

v. Zippo Manufacturing v Zippo Dot Com (1997)
Q: Can PA extend personal jurisdiction over an internet corporation if not physically present in the state. A: Yes, when the site is conducting business in PA.  Court gives us two extremes- conducting business over the internet (contracts, sales, etc) versus passive site, for information, non-interactive; Zippo site conducted business and had sales to PA residents, and McGee says that one sale is enough when conducting business.
d. Other Basis for Jurisdiction

i. General v Specific

1. General- did not arise out of the activities in the state; need to establish stronger contacts; burden is higher

a. Perkins v Benguet Mining- gives example of what systematic and continuous contacts look like (office, bank, employees, etc)

b. Helicopteros- no general jx (travel to state and lots of money spent in state is not enough; no office, no employees)

2. Specific- arises directly out of the activities in the state; easier to establish; Ex= car accident in the state, state has interest in seeing it litigated

a. Bird v Parsons

Internet case; court ruled that there was specific jurisdiction; for Specific jx, must determine if the claim arises out of the Def’s contacts with the state, this does not mean have to come directly from them, just a substantial connection with state activity; trade mark violations were related to D’s activities in the state (people in Ohio see the site, and they make money off of Ohio residents registering domain names) Loose correlation.  Circuit split on how closely related the activities need to be to the suit.

ii. Presence: Service in Forum State

1. “Gottcha” is still applicable

2. Still satisfies “traditional notions of fair play and substantial justice” because this was the precedent when the 14th amendment was created, so what could be more traditional then that?

3. Burnham  v Superior Court (1990)

D is subject to CA jx because was served in CA.  This has been the Precedent since the 14th Amendment was written. Therefore is a traditional notion (Scalia, history)

iii. Consent: Forum Selection

1. Carnival Cruise

A forum selection clause is valid, even when between a company and a consumer. Apply holding the The Bremen, which was a case between two sophisticated businesses, to consumer- commercial relationship. Even though not freely bargained for; C has interest in limiting forums, pass saved legal fees on to consumers in lower ticket prices; clause meant to simplify things.

iv. Requirements of Notice

1. Before a court can issue a judgment, it must provide appropriate notice which complies with notions of Due Process.

2. Rule 4 Governs Notice

3. Most rules come from State Statutes, and SCOTUS has guidelines on how to read

4. Mullane v Central Hanover Bank & Trust

Giving notice- newspaper ad not sufficient notice, need to send letters when you know names and addresses; personal service would be too burdensome when large group needs notice; Notice must be reasonably calculated to apprise parties of the action

5. Jones v Flowers

Must make reasonable attempt to notify; when you know first attempt failed, must make second attempt and so forth.

e. PJ in Federal Court

i. Rule 4 (k) establishes parameters for PJ in Fed court

ii. In almost all cases, Fed court picks up PJ rules from the state the court sits in

iii. Sometimes a federal statute will specifically grant jurisdiction [Rule 4(k)(1)(c)]

f. Venue

i. Original Venue

1. Venue defined by a set of Statutes (28 USC Sec 1391, 1404, 1406) and common law which impose additional restrictions on where a case can be brought based on convenience and administration

2. Venue can restrict court even when due process satisfied- there is PJ but improper venue

3. District Court Venue: How to Decide which District to bring a Case-

	Sec 1391(a)- Diversity Jurisdiction
	Sec 1391(b)- Federal Q

	1) Where any def. resides if all def reside in the same state.
	1) Where any Def Resides if all Def reside in the same state.

	2) Where a substantial part of the events occurred or the property is situated (more than minimum contacts)
	2) Where a substantial part of the event occurred or the property is situated.

	3) Where any Def is subject to PJ when the action is commenced IF there is NO OTHER district where the action may be bought
	3) Where any def may be found if there is not another district where the action may otherwise be brought.


 Both read the same way and to mean the same thing.

ii. Change of Venue

1. If D does not challenge venue in the pleading stage with a 12(b)(3) motion, or in amendment, then D is deemed to have consented to the venue.

2. Section 1404 (a) and 1406 (a) make provisions to change venue if plaintiff sues in wrong venue or the legally appropriate venue is unfair or inconvenient

a. 1404 (a)- can move venue if convenient for parties and witnesses, in the interest of justice ; the transferee court must be one  in which the action could have originally been brought

b. 1406 (a)- can dismiss case in which venue is improper, or transferring to district court where is could have been brought

i. SCOTUS interpret to mean venue improper AND PJ lacking 

ii. Must transfer to another Fed court

c. Difference between 1404 and 1406-

i. 1404 assumes that the first forum was proper, but more convenient to transfer elsewhere

ii. 1404- the first forum was improper from the beginning

3. Piper Aircraft Co v Reyno 

Scottish Ps try to bring case in US because more favorable laws; D motions to dismiss case on grounds of forum non conveniens (would be more suitable to hear case in Scotland than in UN); Appellate Court denied motions on ground that cannot move case to venue (Scotland) where law less favorable to P; SCOTUS reverses, fact of law is only one criterion, and convenience and justice primary concerns; makes more sense to have in Scotland. Policy Argument- don’t want lots of foreigners trying to litigate in US because our law is better.
a. Private interest factors: 
Ease of access to proof;  Compulsory process;  Cost of producing witnesses;  Possibility of viewing site;  Other factors relating to ease, expense, and efficiency
b. Public Policy Factors:  Administrative difficulty;  Local interest in local issues;  Courts familiarity with law;  Avoidance of conflicts of law; Unfair burden of jury duty
g. How to Analyze Personal Jurisdiction & Venue Problems

i. What is the Basis for PJ in the State?

ii. Does this law comport with Requirements of Due Process?

iii. Do facts comply with the requirements of Due Process?

1. Does Court have constitutional power over individual?

a. Contacts

b. Service

c. Consent

d. Specific Jurisdiction

2. Did the Defense Receive fair notice?
IV. Subject Matter Jurisdiction

a. Introduction

i. Fed courts have limited jurisdiction, can only hear certain cases, limit federal power and protect states rights 

ii. Subject matter jx cannot be waived by parties at anytime

iii. Presumed that Fed courts do not have jurisdiction unless statute says other wise

iv. Article III of Constitution: Jurisdiction when federal Q (arises out of Federal law) or diversity

b. Federal Question

i. Q: what does it mean to “arise out of federal law?”

ii. Sections 1331 and 1332 set out district court jurisdiction

1. Sec 1331: The District Courts shall have original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United States.

2. Section 1332- see diversity jx

iii. The Well-Pleaded Complaint Rule: Federal Q must be necessary to a well-pleaded complaint; the Plaintiff’s statement of his/her cause of action must be based on federal law; cannot anticipate a defense when trying to establish a Federal Q
1. Lousiville & Nashville Railroad Co v Mottley (1908)
Court held there was no subject matter jurisdiction because the basis for federal question was alleged in the Plaintiff’s complaint as anticipating what the Defense would use as an argument.  It is improper to plead an anticipated defense will be federal law in order to establish federal question in the complaint.

iv. The Sufficiency of the Federal Q

1. Federal law must be necessary for the complaint

2. When federal law is embedded in state-law question

3. Merrell Dow Pharm. V Thompson (1986)
Claim needs to “arise out of” federal law; no federal question when P claim for relief does not rely on legal claim; here, there was only one allegation of federal law in a list of many other state-law allegations, so a federal law was embedded in a state law case; Plus, the federal statute was meant to give guidelines for FDR regulation and not allow for private law suits; policy impact- if this is Fed Q, would open flood gates to lots of other Fed Q. 
4. Grable & Sons Metal Products v Darue Engineering (2005, SCOTUS) Court Clarified Merrell Dow- Three Part test in determining if Fed Q when the Fed law is embedded in a state-law claim: 1) Involves substantial fed issue (IRS process of notice); 2) Indicating a serious federal interest in fed court jx (will impact how IRS functions); 3) Which may be exercised without disrupting the federalism balance between state and fed courts (there won’t be lots of cases like this clogging up the Fed courts)
c. Diversity

i. Section 1332- determines the extent of diversity jurisdiction in District Court; 

ii. Complete Diversity- with few limited exceptions, complete diversity is required

iii. Residency where a person/ corporation is domiciled

iv. Domicile for Person:

1. Is the person Present in the State

2. Does the Person Intend to remain there indefinitely

3. Last Domicile “sticks”

4. Sheehan v Gustafason

P has burden of proof to show why D is domiciled in Minnesota, not NV; enough evidence to go either way, so court will likely not undue what trial court says (he is resident of NV)

v. Domicile for a Corporation:

1. Citizen in every state where incorporated

2. Where it has principle place of business

a. Nerve Center Test- Where is the home office? Where do officers direct, control, manage corporate activity?

b. Principal Place of Operations Test- bulk of activity (manufacturing, warehouses)

3. Peterson v Cooley

Court applies both tests to a corp and shows that under both tests, corporation is domiciled in FL, not VA.

vi. Amount in Controversy must EXCEED $75K (in addition to complete diversity)

1. Aggregation Rule- 

a. A single P can aggregate against a single D as many claims as she ha, even if unrelated. 

b. Multiple Ps cannot aggregate claims to reach the amount in controversy total unless they suffer a single indivisible harm (house burns down, husband and wife can aggregate their claims)

2. Del Vecchio v Conseco

Ps cannot aggregate claims to meet the amount. Ps generally given the benefit of the doubt when calculating damages.  Court will only deny jurisdiction if it appears to a legal certainty that they cannot recover that amount.
d. Supplemental Jurisdiction

i. Allows a P to bring in additional claims (which would normally be state claims) on top of the original claim which has either Fed Q or Diversity; “piggy back” claims

ii. United Mine Workers of America v Gibbs

Pre-dated Section 1367 (1990- only have supplemental jx), but captures main point- court has discretionary power to hear extra claims when it arises out of the same nucleus of common facts, but can still deny jx when: the claim is unrelated to the fed facts, it is a novel Q of state law, fed claim is a secondary action, confusing to the jury to hear all together
iii. Section 1367, Supplemental Jx- mirrors ruling in United Mine Workers
1. If P has fed Q claim against D, P can join state law theories arising out of same nucleus of common facts against D
a. United Mine workers v Gibbs- Sec 1397 not out yet, but it states this principal
2. I f P has fed Q claim against D, P can join state law theories against OTHER Ds arising out of the same nucleus of common facts
a. Finley case- outcome stated the opposite, could not bring state law claims against other Ds, but congress overruled and clarified the rule
3. If any P has diversity claim against a D, other Ps with same state law claim can join in the action even though less than $75K is controversy (still need complete diversity of citizenship, so more limited supplemental jx)
a. Exxon v Allapattah: As long as one P meets 75K, this does not violate the aggregation principle
e. Removal Jurisdiction and Procedure

i. Basics:

1. Removal refers to the ability of a D to move a case that the P originally filed in state court to federal court; This is the Defendant’s right only

2. If P chooses to go to Fed court, D is stuck with it; cannot move to state court (unless no jx).

3. But, P can choose to file in State court and D can move to Fed within 30 days of being served.

ii. § 1441 Removal

1. (a) actions brought in state court of which district courts have original jx can be removed or the district court where the state court sits;

2. (b) citizenship of parties:

a. In fed Q cases, citizenship is irrelevant

b. Diversity cases are only removable where none of the Ds is a citizen of the state where the action is brought

i. So, even if complete diversity, if P files in state where D lives, cannot remove to fed court on diversity

3. (c) when fed Q jx is satisfied, the district court has the discretion to exercise supplemental jx over state claims

4. (f) the district court MAY exercise jurisdiction even though the state court did not have jurisdiction.

iii. All Ds must join the notice of removal 

iv. Spencer v US District Court of the N D of CA
If diversity jurisdiction is destroyed by the joinder of a local, non-diverse D, should the case be removed to State court? No; removal to fed court was proper at the time it was granted; at time there was complete jurisdiction; outside limit for removal in diversity case is one year, so if no D added, if after a year of commencement, then too late to try and remove

V. Choice of Law

a. Historical View of State law in Federal Court

i. Issue of which law to apply in federal court when there is a state law claim

ii. Rules of Decision Act (1789), 28 USC 1652:
“The laws of the several states, except where the C or treaties of the UC, or acts of Congress otherwise require or provide, shall be regarded as the rules of decision in civil actions in the courts of the UC, in cases where they apply.”
iii. Swift v Tyson

Establish the old rule, that when there was no statute governing the element of state law (“the laws” interpreted to mean statutory law), the federal court could choose not to apply the state’s common law practices, but rather do what is best.  Here, the court ignored NY’s contract law, and chose their own approach.

b. The Erie Doctrine

i. The System of Swift  led to a lot of forum shopping and inconsistency.

ii. Erie v Tompkins(1938)

SCOTUS overrules Swift; “the law” includes unwritten, common law;  Apply the law of the state, so that the court is applying the same substantive law that the state court would if it heard the claim; reduce forum shopping;

iii. Erie Flow chart:

1. Is there a direct collision between F and S law or can they be read side by side?

2. If yes, then consider the source of the Fed law:

a. If C applies, federal law applies

b. If fed statute applies, fed law applies

c. If FRCP applies, the presumptively procedural, so fed applies

d. If purely decisional, then consider if outcome determinative; go with state if yes

c. Application of the Eerie Doctrine

i. Substantive Law

1. Clear cut question under Erie; apply the law of the state just as it would be applied in a state court.

ii. Procedural Context

1. Erie came out same year as FRCP; Q of how to reconcile the two. 

2. Guaranty Trust v York (1945)

Q of whether to apply state rule governing how to toll the Statute of Limitations of the Fed practice of “latches”; decision would change whether or not the P could bring an action; court used state approach, saying it was “substantive” and would “significantly affect the result of the litigation”
3. Ragan v Merchants Transfer and Warehouse Co. 
Q of tolling the SofL and whether P had to just file to meet deadline (Fed rule) or serve the D (State law). Court ruled use state law because under York, will substantively change outcome of case.
4. Byrd
If highly like to change outcome, use state rules, other than that use FRCP; if it only “might” change outcome, use FRCP
5. Hanna v Plummer
Q of process of service; Came up with test: 1) Where a FRDP applies, it is presumptively procedural (it is always procedural- no one has convinced court otherwise) and does not impermissibly affect substantive rights; 2) where no FRCP applies, and there are substantial variations between fed and state law, state law should be applied if fed law would be outcome-determinative (encourage forum shopping or prevent equitable admin of the laws)

6. Walker v Aramco Steel Co. (1980)

Similar to Ragan, but upheld it on the grounds that SoL not specifically stated in Rule 3, so it is not in FRCP, so under Hanna, since it is outcome determinative issue, must apply state rule.
7. Gasperini v Center for the Humanities 
SCOTUS is trying to harmonize two methods (fed and state) of review for damages. Not on test.

d. Interpreting State Law

i. Federal court will have to apply state law to issues but the state will not have a recent ruling on it, so they give it their best “Erie Guess”

ii. Webber v Scobba

Example of how SCOTUS tries to figure out what state law is so they can apply it; Q of joint enterprise D, so state rulings on whether this defense was allowed, so looked through court history, and the trend of other courts which shared similar judicial history and interpretations in order to determine that the defense was not admissible.

VI. Discovery

a. Mechanics of Discovery

i. Scheduling conference: Rule 26(f)

1. Need to meet with other party  and come up with a discovery plan; cannot seek any discovery before this conference

ii. Mandatory/ Required Initial Disclosures

1. Rule 26 (a) Required Initial Disclosures

a. A party must provide, without awaiting a discovery request, to the other party:

i. The name and, if known, the address and telephone number of each individual likely to have discoverable information – along with the subjects of that information- that the disclosing party may use to support its claims or defenses, unless the use would be solely for impeachment

2. Timing for initial disclosures in rule 16b- within 14 days of the scheduling conf (which is 120 days after service)

iii. Party Initiated Discovery Devices

1. Interrogatories

a. Qs about who are the other witnesses

2. Request for Production

a. Request that docs be reproduced

3. Depositions

a. Written ones are rare, most are oral

b. Both parties formally interview witness, admissible in court

4. Physical and Mental Examinations

5. Subpoenas and subpoenas duces tecum

a. Way to get a third party to come

6. Requests for Admissions

a. Request that the other party just admit a point, if it looks like all the evidence support it

7. Motions and Sanctions

iv. Supplementing Discovery and Disclosure Answers

1. Ethics- should update all written information and submit to the other side and make corrections should it become necessary 
b. Scope and Limitations

i. Issue of what is discoverable

ii. Rule 26(b)- Type of information legitimately sought

1. “any matter”- this is the broadest formulation concerning the scope of permissible discovery; any info relating to one’s own case or the other party’s case 

2. Any non-privileged information which is relevant to the claim or defense of any party”  (broad- just because it is discoverable does NOT mean it will be admissible as evidence)

3. Must show good cause

4. Limits when unreasonable or duplicative

5. Relevance, privilege, proportionality (cost-effective)

iii. Sanyo Laser Products, Inc v Artista Records, Inc
Issue raised is relevance- Arista wants to interview Sanyo’s sister companies to see if infringement; court says that it will be discoverable if it is relevant to any party’s claims or defenses (it is here); also, court expalisn how to depose an individual on behalf of a company (under 30 (b)(6) the company is responsible for naming the correct person to speak on the subject of interest to the deposing party)
iv. E-Discovery

1. More complications with discovery now that there are lots of electronic files

2. E-discovery rules developed in 2006

	Rule
	Explanation

	26 (f)(3)
	Consider e-discovery during discovery conference

	26(b)(2)(b)
	Two-tiered discovery; production is not required where info is no reasonably accessible because of undue  burden or cost; but court can still require if there is good cause

	26 (b)(5)(b)
	Recapturing info accidentally handed over

	34(b)(1)(c)
	Form of production- requester can specify, responder can object

	37(e)
	Safe harbor for sanctions when material lost through good-faith operation of electronic system


a. WE Aubuchon Co. v BeneFirst, LLC
Issue of whether or not electronic files were discoverable- they would be very hard and costly to extract; Rule 26(b)(2)(b)- has to be reasonably accessible- it is not, so since it is not, have to show good cause to order production; uses 7 factors (essentially, does the benefit outweigh the cost; proportionality), court orders production
b. Zubulake Case

Establishes the 7 factor test; also suggestion to do random sample to see how useful information is before requiring full production.

c. Privilege

i. Certain types of information are not discoverable, such as

1. Marital privilege

2. Attorney-Client Privilege 

a. Client needs to be able to talk to attorney in confidence

b. Can sometimes apply to third parties

ii. Attorney Work Product

1. Generally the work an attorney does which has his thoughts, ideas, etc, is not discoverable (some exceptions)

a. Idea of fairness- cannot have access to someone else’s work; need to do your own

b. Can be discoverable if the information in it is not discoverable in another way

i. Death of the witness

ii. Info no longer available

2. Hickman v Taylor
Court denies a motion to compel discovery of attorney-work product (this was before rules of evidence made this privilege); the opposing party was requesting interview transcripts which contained the attorney’s impressions, ideas, but they could just conduct interviews with same person.
3. Regional Airport Authority v LFG, LLC
Motion to compel discovery of 1) messages between attorney and third party, and 2) attorney-work product provided to an expert witness.  Court rules that correspondence to third party that does not include legal advice is discoverable.  Also, upholds Rule 26(a)(2)  that all info given to an expert witness, even if it is attorney work product, is discoverable
d. Discovery Sanctions

i. Special sanctions in discovery under Rule 37

1. “if a party fails to provide or permit discovery… the court… may make such orders in regard to the failure as are just”

2. 37a- minor sanctions

3. 37b major sanctions

ii. National Hockey League v Metro Hockey Club

Court dismisses a case as punishment for failure to turn in interrogatories (17 months late, after a number of extensions); SCOTUS upheld because court needs to maintain order, respect.

iii. Gonsalves v City of New Bedford

Plaintiff won a suit.  Afterwards came out that P and the attorney withheld information regarding victim’s health and he had the plaintiff lie. Judge sanctions attorney $15K

iv. Rule 26 (g)(1) Discovery Certification- lawyer must certify that material submitted is accurate and that requests are reasonable; signing name to something that is neither could get attorney in trouble. 

e. Motions to Compel

i. Motion which forces a party to produce information

ii. Rule 37(a) Motion for an order Compelling Disclosure or Discovery

1. In General. On notice to other parties and all affected persons, a party may move for an order compelling disclosure or discovery.  The motion MUST include a certification that the movant has in good faith conferred or attempted to confer
f. Protective Orders

i. Rule 26(c)- describes when it is appropriate to use a protective order, which protects a party from turning over information.

1. Use protective order for non-privileged, relevant, and proportional information which might cause party: annoyance, embarrassment, oppression, or undue burden or expense,

2. Before one is issued, must show good cause 

3. If denied, court can order discovery.
ii. Phillips v GM
Both parties have a shared protective order that prior settlement documents will be kept private.  LA Times tries to get information after trial, but is barred from doing so because of the shared protective order.  To have a protective order, the judge must do a good cause analysis of the information, which he never did (both parties agreed to it, so judge just went with it).  Idea that court is public, and judge must approve what will be withheld from public record.
VII. Case Management
a. Rule 16b: Scheduling Order

i. Rule 26(f) Planning for Discovery

1. Parties must confer at least 21 days before the scheduling conference to come up with a discovery plan

2. In the plan must: consider issues, arrange initial disclosures, discuss preserving discovery, develop plan which must be submitted to the court 14 days after the conference (this conf)

3. Discovery plan must include timing for disclosures, an over-all plan, eDiscovery, privacy and protection
ii. At the Scheduling conference
1. First/ Mandatory conference

2. Rule 16a- goals of the Pretrial Conference

a. Expediting disposition of the action

b. Establish early control

c. Discourage wasteful pretrial activities

d. Improve quality of trial through thorough preparation

e. Facilitate settlement

iii. Rule 16 Deadlines:

1. Required deadlines set at this conference:

a. Joining of parties

b. Amending pleadings (once set, hard to amend)

c. Filing motions

d. Completing discovery

2. Optional:

a. Providing rule 26 disclosures

b. Scheduling pretrial conference

c. Starting trial (Fed- 18 months after filing; state 5-6 years)

3. Once rule 16 deadlines are set, need to show good cause to modify
iv. The Scheduling Order
1. Tower Ventures v City of Westfield

Tower failed to comply with deadlines set in the scheduling order.  Court kept extending; lawyers never showed good cause, just that they were busy; case dismissed with prejudice, on appeal this was upheld.  Lesson- meet the deadlines or show good cause.

b. Case Management Techniques

i. Acuna v Brown & Root

Large class action suit, so court came up with a pre-discovery order to manage the size of the case- each P had to have affidavits documenting medical claims at length, weed out cases without merit early on; the Ps failed ot meet the burden twice, so case dismissed; court has power to create the extra steps to manage large cases. Not in Fed Rules.

ii. Ricciuti v NY Transit authority

Court bifurcates the case, saying that the potential benefit will outweigh the burden.  Could potentially avoid second case if Ps loose first case; also, this way officers in first case can avoid prejudice from all the evidence to show bad policies of the NYTA.
c. Final Disclosures: The Pretrial Order

i. Rule 16d- Pretrial orders; after any conference under this rule, court must issue an order of what action is to be taken

ii. Rule 16e- Final Pretrial Conference and Orders; sets forth the final pretrial conference and order; massive undertaking; due 3 months before the trial

iii. RMR v Muscogee County School District

Court denies party addition of last minute witness because no included in final pretrial order (even though they would not have been able to know about him until witness showed up at the trial)
d. Settlement and ADR

i. Rule 68: Offers of Judgment

1. Allows Ds to make formal offers to have a judgment entered against them, with the consequence that if a claimant does not accept the offer and does not do better in the end, the P will be liable for all of the D’s post offer costs (not including attorney’s fees)

2. Idea is to encourage Ds to make a legitimate offer and incentive for P to take it

3. Rule does not get used often

4. Marek v Chesny

Civil rights case; in these types of cases, attorney’s fees are considered part of “costs.” D gave P an offer of 100K, P refuses.  The P lost, so they did not get their attorney’s fees after the D filed the 68 motion.

ii. In re Atlantic Pipe Corp
Court can force a party to use ADR technique, and force them to pay for it, only under certain circumstances: in the court’s local rules, applicable statute, Fed Rules of Civ Pro, in court’s inherent powers, so long as it is a) reasonable, does not contradict statute/rule, comport with procedural fairness, and exercised with restraint and discretion.  Here, the use of ADR did not meet standard because not cap on how long must use ADR. 
VIII. Joinder
a. Claim Joinder
i. Supplemental Jx
1. Section 1367- joins claims and parties for jx purposes
ii. P’s Joinder of Additional Claims against D
1. Rule 18- can join as many claims as it has against D
2. If P has a fed claim against a P, can bring as many state law claims that also arose out of same nucleus of common facts
3. Rule 42(b)- when claims are not related, judge can allow two claims to be tried separately (Supplemental Jx issues)
iii. D’s Joinder of Claims against P
1. Rule 13
a. Compulsory counterclaims- if D has a claim arising out of the same transaction that the P based his claim on, must bring it as a counterclaim in the same suit or loose the right to bring it forever. 
b. Permissive Counter Claim- if D has a claim against P which is unrelated to the transaction which brought about P’s claim, can bring it in the same suit BUT must have its own grounds for jurisdiction
i. So, if P brings Fed Q in Fed court, D can not bring counter claim based on state law (unless also diversity).
2. Painter v Harvey

Court gives test for compulsory counterclaim- are the issues of facts and law raised in the claim and counter claim the same? Would res judicata bar a subsequent suit? Will substantially the same evidence support both claims? Is there a logical relationship between the two?

iv. Crossclaims; Rule 13g
1. D can make a claim against a third party if related to the same transaction as P’s claim
2. Common in construction
3. Impleader- sue a third party to reimburse for D’s liability
b. Party Joinder
i. Permissive Party Joinder
1. Joinder of Multiple Ps and Ds
a. Alexander v Fulton County

County wants to block the joinder of multiple Ps on the grounds that it will prejudice the case and the jury will not be able to distinguish the merits of the case; court denies this because jury had come back with a verdict which did differentiate the claims. 
b. Rule 20: Permissive Joinder 
i. Can join other Ps and Ds where:
1. Assert right to relief, or a right to relief is asserted against them which arise out of the same transaction or series of events
2. Any common Q of law or fact
ii. Court does not have to allow joinder (could have denied in Alexander if court thought would cause prejudice) 
c. Rule 42(b) Separate trials (Bifurcation)- court can separate claims for convenience or to avoid prejudice
ii. Mandatory Joinder
1. Rule 19. Required Joinder of Parties
a. Must join necessary parties
b. A party is necessary when:
i. The party is necessary for court to grant complete relief
ii. The party has a legally protected interest that would be impaired or impeded that creates the risk of inconsistent rulings and obligations
c. This is the “Defendant’s” rule- can force the Ps to join more Ps or more Ds
2. Makah Indian Tribe v. Verity

Court deems that cannot hear the case because the Makah must join other parties, but due to Indian autonomy, cannot force them to join; they are necessary to the case, because will determine fishing quotas, and re-setting the Makah fishing quotas will substantially impair their legal rights (their fishing quotas)
c. Intervention
i. Rule 24
1. Intervention of Right- the court must allow 
a. Person has a statutory right
b. Person claims an interest that MAY be impaired and no existing party will adequately represent the interest 
2. Permissive Intervention- (court may or may not permit)
a. Person has a conditional statutory right
b. Person has a claim or defense that shares with the main action a common Q of law or fact
c. Gov’t offical
ii. Grutter v Bollinger

Affirmative action case and students want to intervene.  Court grants intervention on the grounds that they have an interest that the school will not be able to represent with the same vigor (cannot discuss historical racism at the university in the same way as the students).  Court set very low threshold for legal interest.
iii. Grutter gives 4 factors to consider for intervention:
1. Was the motion timely?
2. Does person have substantial legal interest in subject matter of the case
3. Might their ability to protect that interest be impaired in the absence of intervention
4. Will the parties before the court adequately represent the intervenors’ interest
IX. Judge and Jury
a. Right to a Jury Trial
i. 7th amendment- right to a trial by jury as they were allowed at common law trials in 1791; if would have had jury in 1791, get jury now

1. Congress can expand this right, but cannot further restrict it

2. Rule only for federal courts; State court uses its own system
ii. Chauffeurs v Terry

SCOTUS deals with how to determine if a union case gets a jury or not.  Since this issue did not exist in 1791, have to use a two part test to figure it out: 
1. Terry Test:
a. 1791 analog- Is the case like a certain type of case which was around in 1791; if so, how was that case tried?
b. Analyze Remedy Requested-What type of remedy are they asking for, injunction or money damages?
iii. Markman v Westview

When no historical analogy or precedent, consider administration of justice and public policy.  Here, said that the judge better suited, more experienced at interpretation of language of a patent claim.

iv. Hybrid law cases
1. Issue of both law and equity
2. Allow jury to determine issues of fact; judge can use those to determine injunctive relief.
b. Selecting a Jury
i. Timing-
1. Must request one within 10 days of the pleading stage
2. Should just include jury request in the complaint or answer
ii. Challenge for cause
1. In selecting jury, attorney can challenge a potential juror if have honest reason why think juror won’t be fair (must explain)
2. Judge will not always grant
3. Unlimited number
iii. Preemptory Challenges
1. Attorney can disqualify a juror for any reason (except race or gender_
2. Does not have to explain why
3. Attorney’s get a limited number
iv. Edmonson v Leesville Concrete

Issue of whether a private, non-state party can use preemptory challenges based on race in a civil suit (Batson already ruled against this in Criminal cases); state says no, violation of equal protection because when litigating a law suit, even private parties are using public forum, public resources, so cannot discriminate.
c. Summary Judgment
i. Rule 56:
1. After discovery and both sides have had a chance to gather evidence
2. At this point, there needs to be some proof of the P’s claim; need to create a genuine issue of material fact 
3. Non moving party can respond with affidavits, needs evidence that would be admissible in trial, but does not have to be in the admissible form yet. 
4. Test: if reasonable juries could differ, then inappropriate to grant a msj 
ii. Celotex v. Catrett
Celotex submits msj, does not submit any affidavits, just argues that the other side lacks evidence.   Rule: when the opposing party bears the burden of proof, a motion for summary judgment is sufficient when it identifies the absence of a genuine issue of material fact the pleadings, disclosures, and/or discovery; moving party does not have to show affidavits.
iii. Scott v. Harris
SCOTUS affirms a msj based on a video clip of a high speed car chase; says that based on this evidence, there was no Q of fact for jury, and the other driver was “obviously” endangering others. (but there was dissent, so clearly ppl can differ)
d. Judicial Controls over Jury Fact-finding
i. Judgments as a Matter of Law
1. Reeves v. Sanderson Plumbing Products

Court denies a judgment as a matter of law, saying that the D met and exceeded the burden of proof for an age discrimination case.  They made the prima facie case (that P was in the class, he was fired, replaced by younger person, and that the ER’s justification was wrong)
2. Rule 50(a)- judgment as a matter of law
a. Same standard as msj- no Q of fact is reasonable people cannot differ.
b. Raise Rule 50(a) motion when a “party has been fully heard on a issue,” at: 
i. Close of evidence on an issue
ii. Plaintiff rests case
ii. Jury Instructions
1. Request jury instruction in final pretrial packet; judge picks which one to use
2. If disagree with jury instruction, must raise issue with judge at every chance, or else they assume that you are now OK with instruction
3. Rule 51
a. Timing for requesting jury instruction
b. How opposing party can object
c. When judge must tell parties what instruction will be used
d. consequences of failure to give proper instruction
iii. Rule 49
1. Alternative procedures that may be adopted by the judge to focus the jury’s attention on the factual issues
2. 49(a)-Special Verdicts- (answer one Q and then answer the rest)
3. General Verdicts- take all issues and just give one verdict of guilty or not guilty; does not answer specific issues Qs
iv. Renewed Motion For Judgment as a Matter of Law and Motion for a New Trial
1. Unitherm Food Systems v Swift Eckrich
SCOTUS rules that in order to appeal the denial of a Rule 50(a) motion, the party must have filed a 50(b) motion and to appeal a denial of a new trial under 59, must also renew 50a by bringing a 50(b)
2. Rule 50(b) 
a. Within 10 days after the verdict, whoever lost the Rule 50(a) motion can bring a new motion under rule 50(b), which renews the 50(a) motion
b. MUST BRING 50(a) TO BRING A 50(b)
3. Rule 59- Motion for a new trial
a. Lesser standard that 50(a), judge just needs to determine that there has been a prejudicial error
b. Cannot bring unless also bring 50a and 50b
c. Generally file the 59 at the same time as 50b, more likely to get a 59 because judges do not like to overrule the jury
X. Appeals
a. Structure of Appellate Courts
i. 94 district courts + bankruptcy courts 
ii. Everyone has a right to appeal in district courts
iii. 12 regional circuits, 1 US ct for federal appeals
1. 3 judges review case at appellate level, just need two to win
2. Generally argument on the papers, oral argument rare (unless taking the case pro bono)
iv. SCOTUS
1. Petition for writ of certiorari
2. Petition= asking for review’ appeal= entitled to review, not entitled to SCOTUS review at all, only hear about 80 case a yea
b. Basic Concepts
i. Appealability
1. Final judgment rule- final judgment must have been entered at the trial level; trial court completely done with the matter
2. Idea is to prevent excessive appeals, lots of delay
3. Some exceptions to the final judgment rule
ii. Reviewability
1. Harmless errors- errors which do not affect the judgment are no reviewable (ex= denial of motion, but then that party ends up winning)
2. Invited errors- errors that the losing party failed to bring to the trial court’s attention
a. Ex= jury instruction; have to constantly tell the judge you think it is wrong.
iii. Standard of review
1. De novo
a. Review all issues from the beginning, not deferential to the trial court
b. Ex= which statute of limitation applies
2. Abuse of discretion
a. Review the judgment of trial court judge
b. Ex= whether the trial court should have issued monetary sanctions for tardy discovery
3. En banc
a. Petition for en banc after first review, rarely granted
b. All the judges in the circuit (in 9th, only 11 judges) review the case
c. Mechanics 
i. Have 30 days to file a notice of appeal after the judgment is entered
ii. Record of appeal- reporter’s transcript (what was said at trial) + clerk’s transcript (the entire history of the case)
iii. Excerpts of record- by local rule, must index the important parts (what is being appealed)
iv. Briefs
XI. Judgments
a. Basics
i. Q- what is the impact of a verdict of future litigation?
b. Claim Preclusion (res judicata)
i. Extent to which a claim is precluded from future litigation
ii. One who has had the opportunity to litigate a claim before an appropriate tribunal is generally precluded from re-litigating it
iii. Restatement § 17: A valid, final, personal judgment is conclusive between the parties
1. If the judgment is for the P, the claim is extinguished and merged in the judgment and a new claim may arise from the judgment (sue to enforce judgment only)
2. If the judgment is for the D, the claim is extinguished and judgment bars and subsequent action on the claim 
a. This is also an affirmative defense
iv. Restatement § 24
1. The claim includes all rights related to or any part of the transaction or series of connected transactions out of which the action arose
a. Saw this concept in the compulsory counterclaim
2. “transaction” and “series” to be determined pragmatically considering:
a. Whether the facts are related in time, space, origin, or motivation
b. Whether the facts form a convenient trial unit
c. Whether their treatment as a unit conforms to the parties expectations or business understanding or usage 
v. Rush v. Maple Heights

P receives a judgment on a claim for damage to her motorcycle arising out of an accident on a poorly managed road.  She tries to then sue a second time for personal injury damages, and the court rules that claim preclusion prevents her from bringing the claim since it was the same right (tort negligence) which led to two types of damages (personal injury and damage to bike)
c. Issue Preclusion (collateral estoppel)
i. One who actually litigated an issue before an appropriate tribunal is generally precluded from re-litigating it
ii. Restatement § 27.  
1. When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties.  Whether on the same of different claim
a. Must actually be litigated, so a settlement does not count (GM case, can deny fault in the future)
b. Determination is essential to the judgment-  issue has to essential to how the jury reached that conclusion; sometimes a jury can reach a verdict from a variety of ways
iii. Restatement § 28- exceptions to issue preclusions
1. Cannot preclude if party could not have reviewed decision (appealed)
2. General idea- no preclusion if there were reasons why the party did not get a fair trial or did not exert as much effort as he could have
iv. Mutuality- concept that preclusion only for the parties directly involved in the first law suit; other third parties cannot raise it later.
v. Offensive Collateral Estoppel
1. P tries to prevent D from re-litigating an issue that D has already lost against another P
2. Example= Grey hound example; P1 wins negligence claim against bus, so P2 uses first judgment which established negligence, just go to trial to assess damages.
3. Prior rule-
a. OCE not fair because Ps would have “wait and see” approach
b. Ds might not try in first case and get blindsided in a second
c. Parklane case ends mutuality doctrine for OCE.
vi. Defensive Collateral Estoppel
1. Defense seeks to use a prior judgment as a defense
2. Prevent a P from re-litigating an issue which the P has already lost
3. Example- patent case, court find’s P’s patent invalid in an infringement suit.  P tries to sue a second D for patent infringement.  D can use that judgment to prevent the P from bringing the claim.
4. Blonder-Tongue Case ended mutuality requirement for DCE.
vii. Parklane Hosiery v Shore

SEC and sues Parklane at same lime as large class action against them.  SEC wins in an equitable suit.  Ps from class action want to use offensive collateral estoppel to preclude D from re-litigating on that caim.  Court rules for P, decides three key issues:
1. mutuality doctrine- old doctrine is inefficient and no longer good rule
2. OCE should be allowed, but courts will have leeway to deny OCE if there is unfairness.
3. 7th amendment right to jury trial- first time issue was decided, it was in an equitable suit, so no jury; D argues that they should not precluded since they have a right to a jury to decide it this time; SCOTUS says this is unnecessary.
viii. Privity-
1. If there is a relationship between two peole, and one is bound by a judgment, then so is the other person
2. EX- two people own business, one files claims against a customer, looses, so second one cannot file the same claim.
3. If person owns property, files lawsuit related to property (ie- construction defect), sells property, then buy bound to the judgment
d. Interjurisdictional preclusion
i. State court
1. A state court judgment will be given the same preclusive effect that would be given in the rendering state
2. Forum two should give judgment the same preclusive effect as forum one would have given it
3. State court rule in fed statute, 28 USC § 1738
ii. Federal court
1. Federal law matter- the preclusive effect of a fed judgment on a federal matter is determined by the federal common law (ex= mutuality not required)
2. State law matter- the preclusive effect of a federal judgment on a state law matter is borrowed from the law of where the federal court was located
a. So, if fed court in CA, but deciding NV matter, will use the CA law of preclusion
3. Matter of common law, no statute for fed rule
e. Law of the Case & Stare Decisis
i. Law of the case
1. When something has already been decided in a case, the judge cannot go back and rethink it
2. Even if decision wrong, stuck with it;  later can be reviewed by higher court
ii. Stare Decisis
1. Follow precedent
2. Must follow decisions from higher courts
3. Can overturn a decision from the same level, but rare when it happens
