
Enforcing a Promise 

The difference between a mere promise and a legally enforceable promise. Go in the order listed below. 
1) Bargained For Promise

a. Consideration

b. mutual assent

c. definiteness

d. (sometimes writing)

2) Reasonable detrimental reliance: Promissory Estoppel 
3) Restitution

4) Sometimes Moral Obligation 
I. Supported by Consideration

Consideration is neither necessary nor sufficient but when present a contract is usually enforceable. ALWAYS START HERE
( Main damages are expectation

a. Fundamentals of Consideration
i. Benefit to the promisor OR detriment to the promisee
1. Can still be a detriment if it benefits the promisee in some way
a. Ex) Hamer v Sidway (27) – giving a legal right is a detriment to the promisee. Here legal right to drink, smoke, gamble even if it made him healthier
2. Giving up a legal right is a detriment to the promisee
a. ex) Hamer v Sidway – legal right to smoke, drink, gamble
b. ex) Fiege v Boehm (34) – legal right to sue someone
c. giving up a legal right you don’t actually have can still be consideration if in good faith you believe you have the right
i. ex) Fiege v Boehm (34) – just because he wasn’t the father so she couldn’t have sued him doesn’t matter because she in good faith believed he was 
ii. Bargained for exchange – there is exchange of promises or action, 
b. Promises as Consideration / detriment and exchange
i. satisfaction clauses – satisfaction clauses can still have a benefit/detriment as long as they are limited by an objective standard of “good faith” judgment
1. ex) Mattei v Hopper – had to come up with a good reason to pull out, so they are still bound to buy, still bound to produce a benefit to the seller of money in all cases except extreme case where the land was completely unsatisfactory
2. ex) NFL contract – they are allowed to fire him if he’s unsatisfactory, unclear if its like Mattei or if no good faith
a. allowing him to stay on long enough to see if he is good is giving him some benefit. 
b. Have to give him a reason he is worse than others
3. NOT illusory because there is reasons that must be given to get out of it
ii. the benefit (or could be detriment)  promised must be real and not illusory (empty) promise

1. ex) Strong v Sheffield (69) – a promise to make someone pay whenever they feel like it is of no benefit to the promisor because the promisor could have to pay tomorrow, that’s not a benefit. 
iii. “requirements” contracts similar to satisfaction clauses can be used to support consideration if they must act in good faith to be proportionate to an estate or a normal requirement. 
1. Must look at all the things surrounding it to find good faith
a. ex) Eastern v Gulf – they did have estimates and had contracted with them for awhile and always had reasonable orders, they speak monthly about the requirements they need
iv. mutuality of contract can be assumed by the circumstances even if not explicitly stated
1. promise to use “best efforts” though similar to the Strong v Sheffield case it may work if its clear under the circumstance that they will have to do something
a. ex) Wood v Lucy -  his was getting a cut of the profits of finding her endorsements so his livelihood depended on his actions, it was clear that he would act in his best efforts. 
b. ex) Real Estate Contract – their livelihood also is based on their best efforts 
c. Requirement of Bargain for exchange 
i. Offer and Acceptance – see below 
ii. Inducement– the promise to be enforced must induce the action that constitutes benefit/detriment. The promisor needs to know that the promisee is going to have a detriment, actually want the detriment to occur for it to be bargained for. Was it his/her fault that there was a detriment?
1. ex) Kirksey v Kirksey – the brother in laws statement had to either….
a. state that he wanted her to come because her coming would be a benefit to him.
b. Or show that he didn’t just have this land over here, but that he was beckoning her to come, telling her if she makes the trip, gets the detriment. He thinks she is in a bad place and really wants her to come. 
2. ex) just saying I have 20 bucks, but its over here so you have to come over here to get it isn’t enough, having them come over really is just to give them a gift, you aren’t bargaining for them to come over 
3. ex) having your estranged daughter come to lunch in order to give her a necklace is better enforceable, she didn’t want to come, he baited her with the necklace to his benefit so she deserves the necklace. 
iii. employment contracts – very fact oriented, not consistent with other types of contracts. Even though formally they don’t really look like contracts because its at will some courts want to make them into contracts because they look like contracts 
1. pre-employment liability – if someone hasn’t even started yet or is fired before they can even come the first day then some courts will use RDR to support their contract stating that they should at least, others just say its at will, no liability  
2. Continued employment can supply consideration for promises made by at will employees subsequent to initial commencement of the employment. 
a. Good faith acts by employer and bad faith acts by employees are weighed in
b. Length of employment, promotions, when the contracts were signed after employment began, etc can be taken into account
c. Ex) Central Adjustment Bureau v Ingram – since the employees left and used resources from the employer after the employer treated them all very well under these circumstances they found continued work to be consideration
3. employee handbooks can be changed as long as there is noticed given the employees
a. basis of enforceability NOT consideration, it’s the benefit the employer receives from making the promise because they have a consistent and productive workforce. By creating this good work environment for the employer he is obligated to his employees to be fair and at least let them know if he changes it. 
b. ex) Bankey v Storer – changed from “for cause” to “at will” employment
----------------
d. NO past consideration – if the act or forbearance has already happened there is no bargained for exchange in doing the act
i. ex) Feinberg v Pfeiffer – NOT consideration, GIFT because they did not give it to her for future work, they gave it to her for past work. 
e. Exception - Moral Obligation as Enforcement – only in rare cases are moral obligations used to pretend there was consideration. If its heavy moral obligation and the facts and fairness point to enforcement of the promise they will let it go that there was no bargained for exchange. 
Figuring out if moral obligation is enough…
i. would the person have made the promise before the action took place if they could have. 
a. ex) Webb v. McGowin (45) – McGowin was the promisor who was a first party to the incident. He would have wanted to live, and almost certainly would have promised to pay Webb before Webb saved him if he could have. (lumber mill)  
b. ex) Mills v Wyman (44) -  Wyman was a 3rd party to the incident and may not have wanted his son to be treated in that case. Not guarantee it could have been bargained for exchanged at time of incident. 
2. Who was party to the incident v party to the promise
a. first (McGowin) v third (Wyman) party
3. Was the promise ever completed for any amount of time
a. never paying (Wyman) v paying for awhile (McGowin)
4. examples – 
a. promise to pay a debt after the statute of limitations has passed, can’t sue to get person to pay, morally obligated to pay
b. promise by a minor to an adult to perform, not necessary to perform, but should perform. 
f. Family/Friends Contracts – courts were reluctant to call them much more than gifts
i. Includes spouses
g. Functions of consideration
i. Evidentiary – prove that promisor make the promise
ii. Freedom from contract – helps promisor not become bound inadvertently because bargaining must take place
h. Executory promise – promise that has been made but hasn’t been carried out yet. 
i. Executed – when the promise is carried out
i. watch out for peppercorns
i. gifts that are disguised as promises by giving for example 1000 for a book worth 20 to make it look like a contract. 
j. Rewards – you must know in advance what the reward is and that you are going for it otherwise there is no bargained for exchange. 
k. Termination clauses – if a party can terminate a contract at any time than the promise is seen as illusory
II. Reasonable Detrimental Reliance (aka Promissory estoppel)
( remedy depends on justice, expectation and sometimes reliance
a. does not create a contract, its just another reason to also recognize an obligation due to the fact that someone relied upon your promise. 
b. Definition – a promise may be enforced without consideration if (restatement) – Its extremely fact based, each italicized word below must be proved with the facts. 
i. Promisor should reasonably expect Promisee to detrimentally rely on the promise
ii. Promisee relies on the promise to her detriment
iii. **Enforcement is necessary to avoid injustice
1. remedies are limited as justice requires 
2. look at the age and abilities of Π
3. look at what she would have to do if the promise isn’t enforced
4. NOTE – this makes reliance different from other contract formation, you don’t look at justice in consideration. 
c. Categories
i. Family promises – hard to say they were bargained for/exchanged
ii. Promise to convey land – you rely on moving there
iii. Promises coupled with gratuitous gift 
iv. Charitable subscriptions – since they were expecting the charity and may have bought something or promised a scholarship with that money
1. split – restatement 2nd says you don’t need prove action or forbearance to enforce, court sometimes enforce charitable subscriptions without this or sometimes do want to show action or forbearance. 
v. Usually NO commercial setting
d. Examples
i. Rickets v Scothorn (86) – the promise of A to give 2000 to B was not supported by consideration because she didn’t have to give up her employment but she did give up her employment in reliance on the promise and she did receive the detriment of not having wages for a year because of the promise. It was reasonable for him to assume she would have had that detriment since he urged her to quit her job
ii. Feinberg v Pfeiffer (91) – the promise of A of a lifetime pension to B was not supported by consideration because it was for past activities. But it was reasonably to assume that if someone had this offer they would quit in reliance of it. Quitting was a detriment, no more pay. It was unjust not to enforce because she was too old to get another job, she needed this money. 
iii. Cohen v Cowles (95) – the promise of A not to print his name in the paper was not supported by consideration because it wasn’t clear it was made in bargain for/exchange for the information he provided. But A did rely on this anonymity and it was reasonable for B to assume he would rely on it because of journalistic ethical rules. And it in unjust not to enforce this reliance because we rely on anonymous sources and if people fear being printed then we wont’ get them anymore. 
1. importance – see how based on circumstances and facts, this one based on journalistic context to figure out in this circumstance if the above 3 factors could be met. 
iv. D and G Stout v Bacardi (97) – the promise of A to continue working with B was not supported by consideration because A got nothing out of it, it was gratuitous. But it was reasonable for A to expect that B would rely on their promise because they had been working together for 35 years and A knew of the situation B was in. They did act in reliance on the promise, they decided not to take the account. It would be unjust to not enforce this promise because the livelihood of a company was at stake. 
v. Miller in comp to D and G (640) – promise of A to B was not reasonable to be relied on because it was an at will employment contract with no additional promises after that. It was also a new contract. There was no reason for A to think that B would rely on them to stay in an at will agreement when they never said they would. Here its not unjust to not enforce the at will employment contract. 
III. Restitution 
( remedy usually restitution, just trying to get rid of the unjust enrichment
a. Definition - Quasi-contract, they feel there should be a remedy so they invented this even though there was never a promise to begin with. Its enforced because its what people “would have” done if they could have promised. Its really not a contract at all. 
i. Its implied in law
ii. all other remedies before this, this is a last resort of remedy is necessary yet we have no remedy. 
1. ex) NOT Callano v Oakwood (108) – they could go after the estate of P 
2. ex) Paschall v Dozier (110) – B was bankrupt, couldn’t go after her. Needed to find someone else to remedy. 
b. Purpose – 
i. prevent unjust enrichment – would retention of the benefit without payment be unjust?
1. ex) NOT Callano v Oakwood (108) – C and O did not have a direct relationship so there was no reason why O should have to pay C when O didn’t even know that C hadn’t been paid. C took the risk of planting them before P moved in. Not unjust that a risk taker didn’t get their money. 
2. ex) Paschell v Dozier (110) – this case it was the daughter who didn’t pay and the parents who got the enrichment, it was all one household, more direct relationship. It was another member of the household who promised but then another member who benefited, this could be a problem if people just have their debting members of the family promise to pay and then they get it for free. More unfair. 
3. Marriage – extraordinary and unilateral - unless it goes above and beyond the usual call on duty and only leads to the great benefit of one and not other at all
a. ex) Pyeatte v Pyeatte (112) – its no normal to pay for spouse school completely and get nothing in return. 
ii. Doctors – ensure that doctors will be willing to help people who aren’t able to consent to a price
1. ex) Cotnam v Wisdom (103) – doctor tried to save Wisdom’s life he deserves recovery, we want doctors to operate on drunks, infants, insane persons, unconscious person 
iii. Damages
iv. Reasonable value to the Δ of the work or thing if had gotten the asking price
v. The value of the increase in value of the person who has the thing or work done, difference in price before to after the work was done in detriment to the Δ. 
vi. Split in Authority – taking in account Δ wealth
1. Cotnam v Wisdom majority - DON’T take into account what the Δ can pay, should just look at the value of the work
2. Cotnam v Wisdom minority – you can take into account the amount of money someone has in figuring out how much to pay. 
c. In comp to moral obligation – no promise has been made in restitution, in moral obligation something was promised, just not clear if its enforced by consideration. 
IV. Reforming the Doctrine of Consideration
( points us different problems that occur due to consideration and some ways to maybe fix them
a. Writing as a form of enforceability – 
i. Penn Statute – writing may make you bound if you say “I’m legally bound” in the writing. 
1. Problems – what words connate that you are legally bound
ii. ex) Dementas v Estate of Tallas (116) – they wrote down specifically what he wanted to give, but since it wasn’t supported by consideration writing it down wasn’t enough, even though he took great care in the writing. This seems unfair/unjust. 
iii. Paternalistic - People fear this method because they are afraid it binds people when they may have gotten into something they didn’t want to or may want to change their mind. 
b. Enforce a promise made in furtherance of an economic activity
c. Gratuitous promises lose value if they aren’t enforceable, should we then make them enforcable
i. ex) if someone says they were donate 1000 each year, the person receiving that money can’t think of that money as worth 1000 because they don’t know if it will actually be given to them. 
ii. PROBLEM WITH CONSIDERATION – makes gratuitous promises worth less
The Bargaining Process
I. Mutual Assent
a. In imbedded within the understanding of bargained for exchange, two people agreeing to be in a contract. 
b. Mutual assent as binding if no written contract - When there is mutual assent, even if the formal document haven’t been drawn up yet, then the parties are bound to the agreement, a promise has already been made unless it was stated that it would not be binding without execution of the written document
c. Objective Theory of Contracts – have a test of certain objective things that can be seen and if they add up then it’s a contract. We want visibly to see that there was assent
i. ex) Lucy v Zehmer – use objective test to decide what the parties were thinking. They had a 40 minute conversation, it was written on the back of a reciept, it was signed by both parties, the only sign against a contract was whispered into someone’s ear saying it was a joke. When no reasonable person could view the events and not assume that it was a contract, there was objective assent. 
ii. ex) Leonard v PepsoCo – the commercial was objectively a joke, there was clearly no intent to enter a contract, so there was not mutual agreement on the contract. 
iii. purpose – 
1. to hold people accountable if the person they are bargaining with has no reasonable reason to believe that it wasn’t a contract an they stringing them along
2. Protects people from lying and saying it wasn’t a contract if everything pointed to a contract. 
3. Courts can’t read minds
iv. It is used 
1. (1) to figure out the intent of the parties 
2. (2) as well to say that no matter what the intent of the parties subjectively, we think that the if it appears to one party to be a contract that it must be enforced
d. Subjective Theory of Contract – look at what the parties actually meant, did both parties want there to be a contract. 
i. Reality – this is impossible unless the party says, I knew I was in a contract, but in contentious cases obviously people aren’t not going to say that. That’s why they must use the objective theory
e. Offer + Acceptance = mutual assent
II. Offer 
a. Definition  - an act by which one party gives another party the power to create a contract between them
i. There should be no more room for negotiation, the other party just has to say the word a agreement is made. 
ii. Usually sending an offer to multiple people shows that it probably isn’t a proper offer, UNLESS its like Southworth where it was so specific as to exactly how you could respond, not looking to negotiate, and it being first come first serve can be implied. 
b. Redraft to clarify
i. Start with: “Couldn’t sell unless I was to receive 16,000”
1. did it mean?
a. I will sell the store to you for 16,000
b. I will consider bids starting at 16,000
c. ex) Owen v Tunison (130) – “Couldn’t sell unless I was to receive 16,000”
i. NOT an offer - the word “unless”, the lack of prior detailed negotiation shows that this is just fyi to Owen, it’s a start of negotiations. 
ii. You could come up with another idea of what that statement meant, it could have meant, you were way too low, just covering my costs would be 16,000, that’s obviously not an offer. Its just too unclear to really give the power to Owen. 
d. ex) Southworth v Oliver (132) – letter with price, terms and sale date listed to 4 neighbors previously talked to
i. look at language + circumstances ( YES since it was sent to specific people with terms so specific that its clear that it was an offer, first come first serve was implied
e. ex) Fairmount Glass v Crunden-Martin (134) – 
i. “quotes” generally are not offers
ii. must make a complete reading and not only look at certain words. 
1. YES offer – even though it said quote, other language led to belief that it was offer. 
2. Important Language and circumstances( yes: 
a. “for immediate acceptance” 
b. “ quote only subject to contingencies beyond our control” 
c. the amount needed was already dictated in previous letter, carload was a specific term used in industry and they replied saying they could do it
iii. NOTE: later they said they wanted “first quality” – but this was after the refusal to accept the order, but if it had been earlier it could have produced a problem of changing the offer. 
f. ex) Harvey v Facey (133) – 
i. Statement – lowest cash price is 900 was not an offer to sell but an answer to one question
ii. He didn’t answer the question, will you sell? If he had, then it might have been an offer. 
iii. Like above, this is more a price list inviting an offer
g. Advertisements as Offers
i. Almost always NOT offers UNLESS they have substantial language that shows commitment or some invitation to take action without further communication 
1. in comp to France – 1st person must be able to get the price advertised
2. US false ads – taken care of with other laws
ii. Advertisement is like a price list, it’s an invitation to make an offer
iii. Purpose – people sell out, so if they cannot provide the product to everyone who asks for it then it can’t be an offer. 
iv. ex) Leonard v PepsiCo – NOT offer - the ad clearly pointed to seeing more details in the catalogue so the ad it itself wasn’t enough to provide an offer because they needed more information to accept. 
v. ex) Lefkowitz v Great Minneapolis Store (138) – EXCEPTION to the rule ( YES an offer
1. Important pieces of ad that made it an offer – 
a. First come first serve
i. Can be implied if there is only 1
b. It stated where to go and when to get it
c. He went where he was supposed to go and was first one
2. can’t change an offer after its been accepted – it wasn’t advertised that it was woman’s only and he was there to buy it, already accepted the offer in ad, too late to change
h. Mistaken Offers – if its clear to the acceptor that the offer was a mistake than its not an offer that is binding
i. ex) it must be clearly mistaken – in the case of a contractors offer even though it was less, this isn’t unusual so they upheld it
ii. ex) Used Jag Case – the car dealer did get out of it because they were good faith not trying to trick them, it was clear their original ad to the paper was supposed to say another price and that it was a typo. Fairness got them out of it. Fairness came into play
i. bid – is an offer
III. Acceptance

a. Definition – is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer and thereby creates the contract. You can only exercise power given to you. 
i. Acceptance should always be in the way the offeror tells you to
1. exception - “should” be accepted doesn’t amount to “must” be accepted, so permitted methods of acceptance may include more than those listed
a. ex) Allied Steel and Conveyors v Ford (162) – “should be accepted” by writing back doesn’t mean that another reasonable form of acceptance cannot take place. Performance of work here could constitute acceptance
2. Depends on the Offer
a. promise to act or an act can be an acceptance
ii. you can’t accept an offer made to someone else, not your offer to accept
iii. if not otherwise stated acceptance just needs to be reasonable under circumstances (restatement)
iv. A ministerial, automatic act by a computer or phone service is not an acceptance
b. Bouncing back to the original offeror - “I accept” isn’t always an acceptance if another person has to accept as well. 
i. Ex) International Filter v Conroe (151)
1. “I accept” from C went to IF who then had to accept the make it final, the first “I accept” was an offer. 
ii. Purpose – having acceptance bounce back
1. many companies want final approval of deals, they want the power to accept
2. companies need to be able to check financing, etc
c. Notification – 
i. General Rule - You must notify the other party of acceptance with some appropriate act unless the other stipulates otherwise. 
a. Look to what the offer asks for
b. Always when it’s a promise to perform that is acceptance 
c. If it says you don’t have to notify and just act then its ok
d. If you are performing as acceptance, the act of performance itself could be notice if its clearly going to put the offeror on notice (ex painting my house)
e. If you are performing as acceptance and not notifying would prejudice the offeror in some way then you must notify. 
i. that performance can occur completely in secret then generally you should notify them you are going to accept rather than just go and do it
ii. Why? Because they might hire someone else because they don’t know. 
2. a letter that doesn’t expressly state notification can still be notification
a. ex) International Filter v Conroe (151) – a letter thanking them for the order and asking for them to take the first step of sending the water sample was enough
3. acting in the normal way you usually act is not acceptance
a. ex) White v Corlies and Tift (157) – offer: “upon agreement to finish in 2 weeks, you can begin at once” 
i. Important language – “upon agreement”, shows they wanted a promise to act, not just acting, even if acting could work…
ii. buying wood when you are a builder and normally do this is not enough objective notice of acceptance. He could have bought that wood for something else. They were apart and he should have let them know that he was accepting, mental is not enough. 
b. Purpose – again people could lie, need to show object assent 
ii. Acceptances do not always include written or oral notification if it is not expressly stated that it must  in cases of performance as acceptance
1. ex) International Filter v Conroe (151) – approval of the document by endorsing it was enough, that approval did not have to be forwarded on to the other party. 
d. Performance as Acceptance – if the offer allows commencement of work to be enough to accept. MUST have a reasonable story of why performance is acceptance
i. As long as commencement of performance is a reasonable time after – see lapse offers
ii. ex) Ever-Tite Roofing v Green (158) – “binding…upon commencement of performance of work”
1. YES acceptance - commencement occurred when they put the stuff in the truck because it could be proved this was for their roof, they were on their was to the house of the Greens and actually got there. 
iii. ex) Allied Steel v Ford (162) – 
1. the performance of work was specific to ford, it was in the plant where they had to get permission to enter and were bringing in large machinery. Its pretty clear they wouldn’t do all this without accepting. Its clear they both had mutual assent that a contract was made
e. Shipment of Goods as Acceptance – 
i. You can (1) ship conforming or nonconforming goods or (2) promise to ship goods (UCC 2-206)
1. shipping nonconforming goods is either
a. acceptance and breach at once
b. if you state that the shipping of them isn’t an acceptance it is only an accommodation to the buyer and could constitute a counter-offer
i. ex) Corinthian v Lederle (166) – shipping some of the goods at the lower price is not an acceptance to ship all the goods at that price as offered because they explicitly stated it would not be. Its an accommodation, its good business practice, not required
f. Silence is not acceptance 
i. Why? Shifts the burden to trying to get out a contract instead of giving you the power to get into a contract, doesn’t protect your right not to contract
ii. Exception – silence of the buyer blended with retention of goods or keeping the benefit of the offered service sent can be an acceptance
1. ex) Hobbs – they sent eel skins and kept them, obviously it was their intension to accept and pay
iii. Exception – silence of the seller could be acceptance if it’s a normal practice to do that. They would have to say no, to reject the offer and silence would be acceptance of it. 
1. ex) when it was practice to call in orders and send a PO without the company saying no it was expected that production of the order was being made 
iv. Exception – where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction 
g. Mailbox Rule – when an offer seeks acceptance by mail, the acceptance is effective upon dispatch of the mail. 
i. isn’t invoked that often
ii. Why? – you want to deal with the issue in lapse, the offeror is putting themselves at risk of having to wait and the offeree must not be unduly affected by the lapse that occurs
iii. Email – Split in Authority
1. Prof says its like mail, also should be at dispatch, because its not really intant
2. Farnsworth says that is should be upon receipt since its instantaneous 
iv. Exception – option contracts – its not until receipt that the acceptance is made 
IV. Termination of the Power of Acceptance
a. Lapse of the offer
i. If no period specified, lapse in reasonable time
1. if it’s a product that undergoes price fluctuation that will affect the lapse time
2. 2 days is ok, 3 months probably not, unclear in between
ii. If offer made in a conversation, usually lapses when the conversation ends
iii. Specified period of time in the offer
1. Ex) IF in Dickinson v Dodds he hadn’t sold to someone else and the 12th had rolled around the offer would lapse because offer stated when this would happen 
b. Revocation by offeror
i. Offeror for the most part can always revoke an offer before its been accepted
1. direct – Any form of communication works, YOU SHOULD CALL, for fear of acceptance happening first then you will lose your ability
a. problem – could be a problem of who drew first if someone is about accept and then offeror revokes
2. indirect – 
a. ex) Dickinson v Dodds (176) - representative of Dickinson told him he had offered it to someone else, he knew it had been offered to someone else. His actions showed his knowledge it was sold to someone else 
3. By Mail – Mailbox Rule - a revocation is only effective upon receipt
ii. Overtaking revocation – If acceptance and revocation are sent at the same time but revocation arrives sooner, the acceptance holds because it was popped in the mail before revocation was received. 
iii. Exceptions
1. Options contract 
i. is when the offeree makes a contract with the offeror to leave the offer open for a set period of time. 
ii. This makes the offer irrevocable during that time. 
iii. An options contract must be supported by consideration.
iv.  MUST be different contract then original offer
v. it’s a way to manage risk
b. ex) NOT Dickinson v Dodds (176) – “I promise to keep open until June 12” - it was just a gratuitous promise to Dickinson to wait until Friday, didn’t have to follow it. 
c. Ex) paying $100 to have the car available until Sat. 
2. Firm Offers under the UCC
a. If a merchant makes an offer that states it will be held open the offer is irrevocable for time stated if the offer is 
i. In writing
ii. Signed by the merchant
3. If Performance has been started when performance is acceptance (this isn’t because its in the offer but because the restatement makes this a rule)
a. Preparing to begin performance isn’t beginning performance
i. ex) Ragosta v Wilder – getting financing wasn’t enough when you were supposed to pay, partial payment probably would have worked. This was too remote
b. It’s a bit ambiguous as to when you being performance
4. Reliance by the offeree
5. Louisiana and some European Countries think that an offer should never be revocable for a reasonable period of time
c. Death of offeror
i. If the offeror dies before acceptance the offer dies with it
1. ex) Mary offers Ben $5000 to go to her funeral. If this is a contract that must be performed for acceptance then its inherently flawed because the offeror will die before the acceptance can be made.  
ii. If the offeror offered an option contract then the offer doesn’t die with the offeror
d. Rejection of Offer by Offeree
i. Calling and letting someone know is a rejection, must notify of the rejection
ii. Mirror Image Rule – rejection by non conforming response (either attempted acceptance that ends up serving as a counter-offer or a counter-offer)
1. Strict Interpretation - Anything except an acceptance that is a mirror image of the offer is a rejection
2. Lax Interpretation – questioning the offer and trying to find out what else you could get it is not rejection only stating an acceptance that is not a mirror image
a. ex) Offer: 50 at 100 buck each, Response: What about 35? v. I want 35. The former is the one that is just questioning, its different
3. last shot rule - When the counter-offer is then accepted by the performance of the other party, even though they don’t expressly assent to the offer, their acceptance is detected by accepting goods, or going on with the contract. The terms would be the last terms laid out on the table, so the counter-offer usually that includes the new term. 
4. Applies to all contract except for sale of goods under UCC 2-207
5. ex) They offer you for 2000-5000 iron rails at a set price, you order 1200, that order of 1200 is a counter-offer that rejects the original offer because its not within the amount they gave you the power to accept. 
iii. Overtaking Rejection – Mailbox Rule – since acceptance is made upon sending a letter in such cases, after you can send the latter you have accepted, you cannot call while the letter is in transit and reject the offer. 
V. Battle of the Forms and the UCC [v. Mirror Image Rule]
a. In contracts for the sale of moveable goods (and sometimes just merchants) UCC 2-207 attempts to mitigate harshness of common law rule to allow the common practice of having form responses have the ability to create a contract. This applies to battle of the forms as well any sales of moveable goods. 
b. STEPS – see flow chart, here are important notes
i. Was a contract formed?
1. Offer made
2. Acceptance was a definite expression of acceptance OR written confirmation  
a. NOTE – even if acceptance already made, UCC will look at written confirmations for extra terms
i. ex) box top license- stretched to term of written confirmation -  even though this didn’t look like a written confirmation, the court will make it into one in order to make it a contract since this is one that needed to be  written. Then they have to figure out what to do about the fact that is looks different so they figure out if those apply the UCC rules. 
3. made with an addition term
a. ex) arbitration clause
4. Was the acceptance expressly conditional to assent to the additional term?
a. *NOTE – Dorton example, don’t be fooled if there may be one way to accept that looks expressly conditional if overall its possible to not be expressly conditional. 
b. Shrink Wrap Agreements – Split in Authority on additional term being conditional – look at facts to decide which its more like
i. They say that you can’t make it expressly conditional, already bought it. 
1. ex) Step-Saver – situations surrounding this case – 1) previous oral discussion that said they didn’t have to follow other parts of the box top agreement, 2) greater difficulty in returning this product
ii. ex) ProCD – they say you CAN make it expressly conditional  - though they didn’t use a 2-207 analysis you could use one here
1. situations surrounding this case – 1) easy to return 2) notice of license was on outside of box 3) little element of surprise of hardship ( accepted by opening and using
iii. ex) Gateway – even though it would have 1) been hard to return since they 2) should have known ahead of time they should have known ahead of time there was a warranty agreement they found it was expressly conditional and they accepted that. 
5. If NO – then contract made, just need to move on to what the terms are…
6. If YES – it’s a counter offer that needs acceptance
a. If other parties assent – CONTRACT MADE
b. If other parties don’t assent – probably not contract UNLESS…
i. use 2-207 (3) – Does conduct of both parties recognize a contract?

1. If YES, contract formed under 2-207 (3), now you have to move on what the terms are…
7. NOTE – Step Saver shows us that even its not clear where the contract was formed, as long as there is a place that it was formed we can move on to terms. Just need to know if you have to use analysis 1 or 2 below. 
ii. What are the terms of the contract?
1. Under 2-207(3) – knock-out rule - includes ONLY terms that the parties agree, knock out all terms parties don’t agree to 
a. If you perform the contract after making it conditional before assent is made, you run risk of not getting all terms you want in the contract
i. ex) Itoh v Jordan  - “sellers acceptance, is however, expressly conditional on buyers assent to the additional or different terms and conditions set forth below and printed on the reverse side…” It was expressly conditional BUT the actions of parties made it a contract despite no assent. Extra term, arbitration clause knocked out because it wasn’t agreed upon. 
ii. ex) ProCD – you could analyze this case with this section, the conduct in store made it appear they wanted a contract, but then knock out terms they didn’t agree on, so knock out the noncommercial license term since they didn’t agree. 
2. If the term was not required for acceptance and is an additional term…
a. If parties are NOT merchants – the terms is a mere proposal and will not be part of the contract unless the other party assents
b. If the parties are merchants – 2-207 (2) applies
i. Did O expressly limit acceptance to terms of offer? ( YES, NOT part of contract
ii. Did term materially alter terms of K? ( YES, NOT part of contract
1. undue hardship or surprise 
2. adding another purchase all together
3. many immaterial things might end up being material 
4. ex) arbitration clause in Carpet Mart case
a. if arbitration was the way the industry did it, NOT material
b. was it discussed before?
c. Otherwise this would usually be a material alteration, can’t go to court anymore, that affects tour ability to litigate
iii. Did Offeror reject the term previously or timely rejection it afterwards? ( YES, NOT part of contract
VI. Requirements of Definiteness
a. A contract must be definite enough to understand the terms, how it can be broken and figure out what the damages are. 
b. It must have all material and essential terms
c. As long as they are supposed to use “good faith” or “reasonable efforts” to figure out a none definite term the entire contract can be said to be definite
d. Principles of Vagueness
i. Construe the agreement in a way that will give it binding affect 
1. because contracts make the world go round
ii. A doubtful provision in a written instrument is construed against the party responsible for drafting 
1. if its their fault that the contract was vague the burden should fall on them
e. Usual Problems – 
i. OPTION CONTRACTS - All terms are not clearly stated in a contract for the option of a future contract
1. Toys v Burlington - All terms do not have to be included in the option but it must be a practical objective method for figuring out the terms
ii. VAGUE TERM - A term the parties don’t agree on that could have multiple meanings
1. Toys v Burlington – term “Renegotiate at the prevailing rate”
a. Question of prevailing rate- but that was pretty clear
b. Question of whether that meant the prevailing rate was chosen or that they would negotiate around that rate
c. “renegotiate” was found to simply mean that they talk about it again
d. “prevailing rate” had to be the rate in the mall at that time. This was a definite formula. 
e. Negotiating in good faith can be clear method - Even if they had to negotiate around the prevailing rate that could have been definite enough because negotiating in “good faith” is implied, and that is clearly a definite method
iii. PRICE – an unclear price can be figured out later
1. Oglebay – provided two possible pricing options, neither worked, no official method of figuring it out after that. Tried to negotiate new price but failed. Had been in business with each other 29 years. ( court set price and directed them to re-negotiate price each year with help of court mediators 
a. NOTE – this doesn’t happen often – this case had a long term contract that was written a long time ago when it couldn’t be anticipated that their methods wouldn’t work, which probably helped court decide to set the price. 
2. UCC 2-305 (sale of goods only) – A reasonable price at the time of delivery can be used if…and there was no express intent Not to be bound unless the price is fixed or agreed upon
a. Nothing is said as to the price
b. The price is left to be agreed by the parties and they fail to agree
c. The price is to be fixed in terms of some agreed upon market or other standard as set or recorded by a 3rd party or agency and it is not so set or recorded. 
i. Ex) an Oglebay type situation, where the way that they figured out a measure of the price goes away they have to use reasonably, but Oglebay was services so it wouldn’t fit, not sale of goods. 
VII. Pre-Contractual Liability
a. Look to intention of the parties and what the fair result would be and try provide liability if they think its necessary. 
i. Can use analogies to other rules to get pre-contractual liability 
b. Before an offer and acceptance have been complete and the parties are bound by the contract, courts may provide reasons why the parties will be liable. 
i. ex) court created option contract - This liability could be in the form of the court created an “option like contract” to bind the party to wait for the other party to accept even though that contract wasn’t explicitly created
c. (ex) restatement 45 – creation of an option contract by beginning performance when performance is manner of acceptance 
d. (ex) Construction Bids – Illustrates what a court has done when theey are posed with a situation where liability should be placed due to reliance but there are no contractual rules that lead to liability. (Drennen and Holeman)
i. Process
1. owner seeks GC (invitation for offer 1)
2. GC gets bids from SC (offer 2)
3. GC creates bid from SB bids
4. GC makes bid (offer 1)
5. owner accepts a GC bid (acceptance 1)
6. GC hires SC (acceptance 2)
ii. Problems – For the general and subs
1. Subcontractors can take the bid off the table anytime until (6) according to normal contract law.
2. Generals relies on the bid while its still possible for sub to revoke
3. BUT the Generals don’t want to be bound to subs until 6
a. So they can’t make any of the actions by Generals acceptance, because they would be bound. 
4. After Drennen – The subs are bound to not revoke but the generals can revoke at any time or choose not the hire them. This seems uneven
iii. Result (fixes problem for generals, creates illusion of unfairness to subs) – Courts have created an “option contract” using other principles of contract law
1. There isn’t really any contract law that enforced this, so they turn to analogy
a. Restatement 45 – acceptance by performance, that when performance starts they can’t revoke until they get a chance to finish the performance
i. In those cases the option is created because the offeree is taking a risk by starting the project and it would be unfair to have they work on it and then have offeror revoke. 
b. This that situation the GC is taking a risk by using the SC bid. 
2. BUT there is not consideration for the option, the general doesn’t pay the sub to keep his bid open and this isn’t a sale of goods, so no Merchant Firm offers. 
3. Court uses reasonable detrimental reliance (90) to support the option 
iv. This isn’t unfair to subs because of the process described above (Holeman)
1. Subs don’t have a problem because they can send out a blanket bid to tons of people and don’t have the deal with the last minute
2. Generals need more flexibility because they have to throw it together at the last minute and they need the flexibility of fixing problems that arise later
3. The generals rely more on the subs then the subs on the generals since they send them out to all of the generals usually.  
4. They aren’t on equal ground in the bidding process so they don’t need to be on equal ground in their ability to revoke.  
e. Liability that arises out of simply negotiations that don’t end up contracts
1. in other words…promises made during negotiations that aren’t definite enough, or based on consideration to become legitimate promises 
ii. Restitution or Reliance Benefits during negotiations
1. Restitution – when a party actually does things to the other parties benefit before the final contract is made
a. ex) if someone starts work on a car and helps them bring it to regulations, no K made, still has to pay for any benefit that work has already made on the party 
b. NOT if services are rendered for the promotion of party that rendered them, can’t have other party pay them when negotiations fail
2. Reliance – when one party doesn’t have undue benefit but the other party is harmed due to reliance on promises made during negotiations that don’t end up coming to a contract WHEN the party misrepresents their intentions to come to terms, that’s what really creates the reliance
a. ex) Red Owl – the plaintiff lost a great deal by following the instructions, the court gave them anything that they lost in reliance on the promises of Red Owl following 
b. follows the usual reasonable detrimental reliance
i. make sure you look at where fairness concerns come into play
ii. ex) Red Owl – fairness did not make it necessary to give them money for something they were already going to do.
VIII. Requirement of Writing – Statute of Frauds
a. Courts try to get around this, so could argue a stretched argument and use analogies and say the courts may do this to make the contract work
b. Writing alone is never enough, just might be added element
c. Policy

i. Don’t want to get into he said she said

ii. Don’t want people to get defrauded

1. so often if the writing requirement actually defrauds people then they won’t enforce it

iii. Land is special

d. Application of Writing Requirement – courts are vary lax in the requirements, they want to find a contract
i. Does it have the first 3 prongs of bargained for contract

1. Consideration
2. Mutual assent
3. Definiteness 
ii. Is writing required?

1. see statute or UCC 2-201 if adopted

2. Big 3 or other statutory regulations 
a. Interest in real estate
i. NOTE –make sure its about real estate, example that case was about putting it in the will, not really about the sale of property. 
b. Contracts that can’t be performed within 1 year

i. Courts will try and find a way that it can be performed within 1 year if its usually not possible to get it done within 1 year, if its possible at all they will do it
1. ex) building a skyscraper

ii. Courts have…

1. If they do perform within a year, courts will say writing not required, even if maybe originally it couldn’t be

2. said that it must be able to be done within a year reasonably 

iii. ex) employment contracts for work for 10 years

c. Suretyship – promises to answer to the debt of another

i. Why? Its not believable that people want to take on others debt, so we want proof

ii. ex) co-sign someone else’s loan

3. UCC 2-201 – sale of moveable goods greater than or equal to $500

iii. If so, is there a written agreement or a written memo (s) of agreement?

1. email confirmation

2. doesn’t need to be formal

a. memo

3. could be multiple put together

WHAT WRITING NEEDS

iv. Is the writing subscribed by the party to be charged?

1. subscribed

a. traditionally – signing name
b. modern – many courts just want it authenticated

i. in general

1. individuals – any scratch

2. entity – stamped name with letterhead

ii. ex) maybe showing the email was sent from your computer, its authentically from you

iii. hand written letters are rare, so they find other forms of authentication 

v. If so, does writing indicate the essential terms of the contract?
1. “I’ll buy your house” – probably not enough

2. “I’m glad we came to an agreement” – might not be enough, not clear what agreement you are pointing to

e. UCC 2-201 Application – more relaxed then statutes 
i. Is there a sale of goods equal to or over 500
ii. Does it have a writing or mark
1. In Comp – signature 
2. Official letterhead
3. probably accept typed name at bottom of paper
iii. Between Merchants – If A sends confirmation to B and  B has reason to know what it say, A’s signed confirmation is sufficient against B 
1. Exception – B objects within 10 days
2. In Comp – this holds non writer responsible, statutes only the writer can be held responsible
3. Why? merchants should know better, won’t stand by when a confirmation is sent that they don’t agree with
iv. Liberal – Essential Terms
1. usually only need quantity
2. prices and quality can just be figured can be figured out later with “reasonableness” 
3. Just need something that is a basis for believing that oral evidence of the contract rests of a real transaction
f. Ameliorating the Statute of Frauds- Can you come up with a good reason to not follow the writing requirement? Courts are very liberal with it
i. Principles for limiting effect of the statute of frauds
1. Promotion v stopping fraud - Courts don’t like when people use it to get out of a contract, use bad faith. So they will often make the agreement enforceable without the writing when this happens
2. Estoppel – of the use of statute as a defense
3. Restitution
4. Past Performance
ii. ex) Monarco v LoGreco – includes many of the principles above
1. the agreement to have joint tenancy and will the property fit within part of the CA Statute of Frauds
2. NO WRITING at all
3. Court Estopped the Use of the Statute of Frauds - Court enforced agreement because of fairness reasons, to uphold the policy of the statutes to avoid not aid in fraudulent, bad activity
a. Massive unfairness = fraud 
4. Importance – this isn’t a reliance or restitution case, they used reliance and restitution blended with the policy of statute to skip the writing requirement and just support the contract with the consideration, mutual assent and definiteness. 
iii. Who needs to subscribe the document?
1. usually either the party or an authorized agent (if stated in the statute, or could argue it might be in the statute just not listed, or its in some statutes)
a. authorized agent – may need to be authorized in writing
b. attorney may be able sign for a client even if they aren’t specifically an authorized agent
i. ex) Halstead v Murray – an attorney could sign for the client even without express authorization
----------------------------
IX. Policing the Bargain  - Even if all parts of the bargained for agreement are present courts might not enforce the promise. 
a. Policy – 
i. Rights – if you are tricked you aren’t exercising your rights to free will and autonomy 
ii. Doctrine of mutual assent – if you are tricked you aren’t really assenting
iii. Economic theory – good contracts promote good economy and bad contracts don’t
iv. Public Policy – society just thinks its bad to support
1. usually in substantive category 
2. ex) sale of drugs – society doesn’t want to promote 
v. Does it uphold the policy of disaffirmance? This might have a to do with the final decision of the court 
1. ex) Status - If the person is using the status difference to get out of the contract in bad faith and its not serving its use to protect a minor they may not disaffirm if its going to unjustly enrich the minor and hurt the other party in a way that cannot be remedied
a. ex) agent does work for minor, minor hits big, minor tries to get out of deal to pay commissions, agent already did work, deserves commissions, minor is just trying to get out of paying agent
b. Contract can be disaffirmed/changed/ etc
i. Restitution damages – seller gets their product back, buyer gets money back
ii. Contract just didn’t exist
iii. ask the question, should courts be dealing with this, if not maybe argue this would be better decided by administrative agencies or statutes 
c. Applying Policing the Bargain – using conventional controls, and the more nebulous unconscionability they use the following basic principles to decide whether a K will be disaffirmed or changed, etc. Look for these principles within all the rules for policing the bargain    
i. Status/capacity – some people deserve protection from contracts because of their status. Some courts look to a true status inquiry (Kiefer) or others look to fairness (Condick)
1. policy – to ensure there is free will
a. minors  - they are less experienced and  may not know how to make important decisions
ii. Behavior (bad) - by trick, pressure, coercion
iii. Substance
1. illegal activity
a. ex) drug sales
iv. Process Controls
1. top – duress: wrongful THREAT
2. middle – undue influence: it just about being unfair, 
3. bottom – unconscionability
a. bullying, fast talk or small print are all problems with the process at a lower level. 
b. BUT remember that unless there is a HUGE problem with the unfairness there must be substance problems as well 
d. Conventional Controls – Rules based on the idea of status, behavior and substance. Background above, then bold and underlined are the rule below 
i. Age – 
1. Bright line rule - usually under 18 can’t contract unless its for a necessity , the contract will be disaffirmed  
a. Necessity – 
i. car wasn’t a necessity in Kiefer majority, was in dissent
ii. NOT - apartment if you could live at home
b. Problem with bright line rule – just because you are under 18 doesn’t mean you aren’t mature and just because you are over 18 doesn’t mean you are
c. Benefits – consistency and judicial efficiency 
2. Problems with Age Rule – 
a. Seller has to worry who they contract with, could lose the contract
b. Buyer has to worry about being able to buy anything
3. CA exception – children in entertainment can ask the courts ahead of time to approve a contract ( they are then bound
4. ex) Kiefer v Fred Howe Motors Inc – court refused to change the bright line over 21 rule and allowed Kiefer to exit the contract. 
a. Dissent – wanted to point out the fact that he was married and had kids and wanted to use a standard versus a bright line rule so that people like him could contract. 
ii. Mental Capacity 
1. RULE – 
a. Traditional – Did the party have the ability to understand the K and make a rational decision? ( No, no K
b. Restatement – A person incurs only violable contractual duties by entering into a transaction by reason of illness of defect AND he is unable to act in a reasonable manner in relation to the transaction AND the other party had reason to know of the condition (fairness concern) 
i. extends beyond not understanding at all and allows people who can’t control themselves even though not completely impaired 
ii. this was a change in traditional rules
c. Fairness Approach - Condick Behavior and Status Test  – On top of the status inquiry, if the person is not clearly incompetent was it fair to let the other contracting party off the hook?
i. was the D taking advantage of Condick?
ii. weakness of mind wasn’t enough if its was unfair to let Codick get out of the contract?
iii. takes into account that someone’s status might not mean they shouldn’t be able to contract
iv. looks at whether their status caused them to be defrauded 
v. Problems – how do we know if the party knew about the weakmindedness 
2. ex) Ortelere v Teachers Retirement Board – 
a. recognize a change from traditional to restatement standard
b. they allowed the fact that she had depression and the other party should have known (due to the fact that she was left for medical leave) fit the restatement.
3. Intoxication – only if it drown reason, memory and judgment and have impaired the mental faculties of the person
4. Problem – what is lowered mental capacity 
a. Grieving for a spouse? 
iii. overreaching/undue influence  - (are these basically the same?) are the pushing the party too much, placing too much pressure, forcing the contract, “taking advantage of, not as much as coercion but bad behavior, not wrongful threat, just taking advantage, includes high pressure situations, taking advantage of weakness    
1. Generally when it comes to contracts with people who are weak minded or minors
2. Did the person not disclose information necessary to bargain?
3. ex) Condick – was the D taking advantage of the weak mindedness of Condick – NO, because he didn’t know
4. ex) Odorizzi – teacher arrested for homosexual activities, school officials offered him opportunity to resign or publicize issue, the threat of doing this was legal, but it was still undue influence because they came to him right after he was arrested and hadn’t slept for awhile (status) and came to his house and made him an ultimatum (behavior). He agreed, then later wanted to rescind the K 
5. Factors – application of Oddorizzi which was remanded to find out if it was really going ot be undue influence, so it might be enough but not 
a. 1) weakness of mind – just got of jail, tired, awake for 40 hours  
b. 2) bad time and place – in your home, no where to escape
c. 3) insistence on haste – he didn’t have time to talk to lawyers
d. 4) multiple persuaders – super and principle there with just the guy 
e. 5) absence of 3rd party advisors – he didn’t have time to talk to a lawyer 
f. 6) how the people act – are they pretending to be your friend, tricky, took advantage of his friendship 
6. confidential relationship – those are key in undue influence, taking advantage of the relationship, not able to really go outside the relationship adds to the pressure, one has a chance to take advantage of power over the others 
a. guardian and ward
b. principle and agent
c. attorney and client
iv. NOT Mistake – if the person truly makes a mistake then will be allowed to make a change to the contract
1. ex) NOT Watkins – with the cellar digging - he should have checked the surface of the ground before, didn’t have to caught off guard like he was
v. pre-existing duty – if you already agreed to the work – there really isn’t a benefit/detriment (follows from doctrine of consideration) and also has to do with coercion . Make an argument for both approaches 
1. definition - does the renegotiation  look voluntary or coercive, could show formally that there is some type of consideration? Is the renegotiated contract only benefiting one person? 
2. ex) Alaska Packers – NOT willing to enforce, it was unfair the way they bargained with a pre-existing duty because they used coercion and no consideration 
3. ex) Watkins – court is willing to enforce the modification NOT because there is a forgivable mistake but because its close, they say there was implicit rescinding 
4. ex) working on someone’s car, you realize your promise to do for $50 just isn’t possible, need another party, strict interpretation would say you MUST do it for $50, but if you use fairness might be able to say you  could renegotiate the price as long as there is a legit reason for the change 
5. Formalistic Approach – 
ex) Schwartizreich – the case with 90-100 contracts
a. If you can check the boxes it can be ok, go through the following formula  (consideration is key here)
1. contract 1 – for  90/week
2. contract 2 – voluntary rescind contract 1
a. mutual assent necessary versus really bargaining 
3. contract 3 – for 100/week
ii. even if only 1 person is benefited 
b. Restatement 73 – pre-existing duty doesn’t constitute consideration, you need a new bargain, and that new bargain needs to be more than a pretext (like in the above example), there needs to be a legitmate new bargain 
c. Problems with formalistic Approach
i. In reality aren’t we doing the same thing as Alaska packers, the contract didn’t change
ii. What is voluntary? Isn’t it always a bit coerced 
iii. One way to fix the problems - Some want the formalistic approach to only work only if both parties benefit from new contract and not just one party – this would further reinforce the fact that there is new consideration for contract 3
1. similar to Rest 73 – a similar performance that isn’t identical to the pervious one could be ok as long as its not just pretense of bargain 
6. Fairness Approach – use justice to get the result in law, looks at this more from a relational contracting stand point. Contracts don’t magically appear, sometimes they must be flexible
a. Blend the formal approach with whether it would be fair. 
i. Is it like the mistake or other rules?
ii. Was the revocation implied?
iii. Was it truly voluntary?
iv. was there mutual assent?
v. do we still have proof of the agreement?
vi. did the circumstances change 
vii. was there duress?
b. Restatement – modification during performance ok if…
i. fair and equitable in view of changed circumstances
ii. provided by statute
iii. justice requires due to reliance on promise
c. ex) Watkins  - contract to dig cellar - the homeowner voluntarily agreed to change the contract to the higher price + different circumstances arose 
7. NOTE: pre-existing duty only exists in executory NOT executed contracts 
vi. coercion/duress – forcing them to contract because they have no other choice, question whether there really is duress, was there a gun to their head, could they get out of it? (Holmes argument)
1. wrongful threat precluding the exercise of Loral’s free will 
a. wrongful threat (NOT empty threat) 
b. threats of injury or confinement 
c. threats of stigma in certain contexts 
i. ex) threatening to not marry unless sign a pre-nump
d. threats to economic injury
i. threatening personal property
ii. can’t take advantage of another necessity to have a contract performed
1. Alaska Packers – needed them, no other workers
2. Loral – When A required L to pay way more they had no choice, they had to , then get money back later. L needed the supplies to support his K with the government, even though a gun wasn’t to his head there was a great necessity for them to get these and A was really the only person they could them from. They didn’t have time to wait and needed to keep good relations with the navy to be able get other K with them. 
2. Policy 
a. the court wants to protect people’s free will to  
3. problem – 
a. when is something really coerced? When do you have a choice still?
i. ex) Alaska Packers  - claim economic duress, BUT could they have gotten workers in Alaska, or could they have just not used that boat this year, since it was only 10% of the business
b. did the person cave too easily to the pressure?
c. just because there was consideration doesn’t mean there wasn’t duress
i. if I say let me buy the car or I’ll beat you up you sell the car not because of the price he gives you (even though that looks like consideration) its because of fear. 
4. Limitations – 
a. Threat to do something lawful is not a threat for duress
i. ex) threatening legitimate legal proceedings 
ii. Exception – threatening to fire someone could be economic duress even though at will employment so they could be legally fired
vii. concealment and misrepresentation – 
1. concealment general rules – not required to tell all pertinent information  when making a transaction 
a. Swinton – When the owners knows about termites, they aren’t apparent and doesn’t tell the buyer, they don’t have to because the buyer didn’t ask.  
2. misrepresentation general rules – must be a material misrepresentation that the person justifiably should rely on, and the misrepresentation must be fact not opinion  
a. implied misrepresentation 

i. Kannovos – seller implied that it was possible to use the property as a rental by showing them figures for rental prices and the way it was set up (behavior). It was more than just bare concealment, he actually misrepresented that it could be used implicitly even though he never said “its zoned for rentals” when he could have known that it was illegal.  
b. facts v opinion – 
i. Oil Company Problem – when the bank makes wrong representations of the legal effect of documents, this was just an opinion, the bank shouldn’t have relied on it as fact they should have checked it out themselves, they had their own lawyers. 
3. Statutory remedies 
a. some states require the disclosure of “latent” (can’t be seen) defects 
b. some statutes require water damage to be disclosed
c. even in these cases you only need to disclose things you know, aren’t required to figure out things that you didn’t know. 
4. Possible Distinction 
a. opportunity to learn about the property/product 
i. purchasing a house you can’t check out more than they give you the ability to
ii. if its your own property and someone knows more about it than you its more your fault, not really unfair concealment 
1. ex) minerals on the land, it was the seller’s land, even though buyer had more info, seller could have gotten that info. 
b. money/time spent on the knowledge – should a person who spent time and money to find something out have to tell someone this information?
i. ex) minerals on land case – the company that bought it spent time and money on the information, they should be rewarded for that 
c. justifiable reliance  - even though the information was misrepresented, if the person shouldn’t have relied on that information then it might not be found unfair
i. do they have attorney’s 
ii. do they have experience in the field?
iii. was there a long relationship of trust there? 
iv. ex) when a dealer said that a vent was an air conditioning the buyer didn’t get a misrepresentation claim because it was easy to check so it was unreasonable reliance 
e. Unconscionability and Adhesion (remember still keep in mind status, behavior, substance) – must be process and substance usually 
i. unconscionability – shockingly unfair, “shocks the conscious” , difficult to figure out whether its unfair or not 
1. Factors for unconscionability (Williams v Walker – remanded under below factors) (involves status, behavior and substance) 
a. meaningful choice (procedural)
i. education/knowledge/sophistication 
ii. how much credit does the person have, can they get credit anywhere?
iii. do you have a car? do you have any choice of stores?
b. K commercially unreasonable (substance)
i. is it fair when looking at the both parties interests 
c. without knowledge of the terms (procedural) 
i. status of the customer goes into this 
ii. tricked into the terms? 
iii. do they know what they are getting into?
2. price of the product can make it unconscionable 
a. 100% higher than average price is prima facie unconscionable 
b. Jones v Star Credit Corp – regular price is 300, charged 900 is WAY to expensive 
3. a court may also just “construe” a term to mean a certain thing if the term is close to but not necessarily unconscionable 
a. ex) Galligan v Arovoch  - no liability for injury on the lessors sidewalk public space and they said this didn’t include lawns so she could recover 
4. commercial v consumer
a. less likely to find unconscionability in commercial settings if there is relative equal bargaining power, courts kind just say they should have known better 
b. see how big the commercial groups are, should this be treated more like commercial v consumer 
c. franchise/franchisee relationships are often found unconscionable 
i. ex) Shell Oil v Marinelo - a 10 day termination clause was found to be unconscionable because of the unequal power of the large corp. and small franchisee   
ii. other termination clauses can be fair if they are well pointed out (procedural) and in one case the franchisor bought back the products at almost full price 
ii. adhesion – standardized K, no bargaining, all or nothing K that are imposed on a person with no negotiation.  BUT since not all adhesion K are unenforceable because of unconscionability the question is to what extend can a person be responsible for what they sign in these K?
1. just a red flag, must be unconscionable overall  
2. ex) Cell Phone K, insurance policies 
3. ex) CA – utilities you have only one company to work with 
4. status – often these K have to do with power, the bigger companies push this upon the consumers the K
5. behavior – “slipping a term” into a K and forcing it upon people is bad conduct 
6. substance – if the term in the K is really bad 
a. is there public concern
i. for example the house case below, is it important to deal with housing or just allow free bargaining of K
ii. was there a huge shortage of housing 
b. exculpatory clauses (limited liability)
i. have been found ok 
ii. statutes try to remedy this, ban them 
7. Was there an ability to bargain/negotiate?
a. issue – on the face it might look like a bargain, but are their circumstances that make it not a bargain?
i. O’Callaghan Dissent – there was a housing shortage, so even though she didn’t question the term and could have, she didn’t really have a choice because it was hard to find housing  
b. critique of adhesion K – just because its take it or leave it does that really mean its unfair? 
8. Duty to Read and Disclose – 
a. states have statutory remedies to how much a consumer has a duty to read the terms of a K, some states require plain language or red ink, recognizing that a K is not always going to be read. Others want to enforce the fact that a signature means you read it by saying “Do not sign this agreement until you read it.” 
9. Special Term that creates undue surprise  – a term that would generally be surprising there needs to be 1) notice 2) assent (substance and bad behavior)
a. Claim Check – a claim check had a “K” on it that said only liable for $25, but since this limited liability claim isn’t normal the normal rules don’t apply, and here it wasn’t clear there was notice or assent because a claim check is not normally a K, so no notice!
i. in comp to the lease case below – you expect terms to be in a lease, important terms, there was notice whether she paid attention or not  
b. restatement – in a form K, if the contractee wouldn’t have assented had they known about the special term then it shouldn’t be upheld
c. Doctrine of Reasonable Expectation – insurance situation, where the circumstances discourage detailed inquiry into the K then the reasonable expectations of the buyer should be honored even though policy terms do not support them. 
d. Acme Car Rental Company – a term that charged extra if someone sped is definitely surprising so there needs to be notice of the term
e. UCC 2-719 limitations on consequential damages for injury to the person in the case of consumer goods is unconscionable but not necessarily limitation were loss is commercial  

f. UCC 2-316 limited warranties should be conspicuous in the K
i. Henningson v Bloomfield Motors – limited warranty in the K, all the car dealers had this limited warranty, it wasn’t explained to the woman buying the car so it was unconscionable because there was not notice or assent to this surprising term. Also it was pretty unfair anyway because even if she knew about it she didn’t have much choice because all the dealers had this, there was unequal bargaining power. 
10. terms even without undue surprise that are bad because the term is oppressive or unconscionable    
a. Graham v Scissor Tail
i. when a promoter signed a K with a musician that was designated by the musicians union, even though the promoter was a huge guy the industry and had used these K before since it was an adhesion K and he had to no choice but to use it because all the musicians used them and there was a unfair term that term was taken out of the K. 
1. term – arbitration WITH a union arbitrator – one sided arbitration, unfair. Arbitration was unconscionable, but the fact that it was one sided was
2. result – court changed that term in the K, just said that they had to find a neutral arbitrator 
ii. IMPORTANCE – 
1. even powerful people can fall victim to unconscionable adhesion K
2. a term doesn’t have to surprising to be unconscionable 
3. courts can just change not dissolve the entire K
11. O’Callaghan – exculpatory clause (out of liability) in a lease, tenant injured. They said it was a normal K, she didn’t have to sign it, the clause should be upheld, no liability 
12. Gateway Cases
a. First Issue, K formation  – pay attention to when the K was formed, and what terms were included at that point, here because the ad said there were more terms, it was a complex purchase where more terms were expected and the sales people said there were more terms the K wasn’t made until the box was opened and then keeping the computer was acceptance. Because they didn’t argue the K was formed earlier it ended up not being a UCC 2-207 or UCC 2-206 argument
b. Second Issue - Procedural unconscionability not found  – despite the difficulty of sending the box back the court found this was like ProCD, if they wanted to return the box they could have, otherwise they accepted 
c. Third Issue – procedural unconscionability continued - Since they accepted the terms and should have read them, arbitration was included, so they had to arbitrate. Its not unconscionable on its face nor was there surprise because that term was part of the K, the K wasn’t formed until after they received the box and kept the computer  
d. Fourth Issue – Even though arbitration clauses in generally were not substantively unconscionable the fact that they had to arbitrate through ICC was because…
i. expensive, 2000, same price as just replacing the computer!
ii. NOT the distance, going to Chicago wasn’t that big of a deal 
e. Fifth Issue – changing the K – again the courts just changed the K instead of finding it complete void, had to find a better arbitrator again. 
iii. Generally to find a K unconscionable courts want to find both procedural unconscionability (unfairness in bargaining/surprise, adhesion is part of this) and substantive unconscionability (bad term) BUT in Gateway and in Graham substantive was enough. 
1. substance – unfair arbitration that basically took away a person’s right to defend themselves because they couldn’t got to court yet and the arbitration was one-sided in one case and costly in the other 
2. Why? if the K was procedurally ok and the term is just bad you start getting into people’s ability to define their own K, and if the person liked the term at the time and wasn’t forced into it there is no reason why the K shouldn’t be upheld. 
f. Public Policy – there is always the public policy of freedom to K, so courts weight this as opposed to other policies that may trump 
i. in comp to the above rules which protected the parties themselves and one party from taking advantage of the other party, now we are looking a K that is ok between the two parties but shouldn’t be upheld because it hurts public policy 
ii. Δ has the burden of showing that enforcing the K would go against a public policy 
iii. examples
1. illegal K
a. murder
b. prostitution
c. iffy ones – if a legal K helps or contributes to an illegal act 
2. bribery
a. inducing official action – 
i. K by someone with a leg. to pass a bill
ii. bribing a judge 
iv. Restatement Reason for Enforcement (even though there might be a public interest)
1. parties justified expectations
2. any forfeiture that would result if the enforcement were denied
3. any special public interest in the enforcement of the particular term
v. Restatement Reasons for No Enforcement
1. strength of the policy – as manifested by legislation or judicial decisions
2. likelihood that a refusal to enforce the term will further that policy
3. seriousness of any misconduct involved and the extent to which it was deliberate
4. directness of the connection between that misconduct and the term 
vi. Problems - This is difficult situation because usually both are culpable but then 1 gets something for nothing when the K isn’t upheld because of public policy.  Often the breechor or briber will try and get the K made void because it was against public policy and the courts will void the K or not help to enforce it, basically letting a wrongdoer off the hook. 
vii. Legality of K is not always consistent. 
1. gun silencers K v K to sell bongs
2. both can be used for legal things, but more often are used for illegal purposes, are they immoral? 
viii. Clean Hands – 
1. courts don’t want to help people who have dirty hands
2. some courts won’t give an judgment at all to two people come into the courts with dirty hands 
ix. Bovard 
1. Sale of a business that sells bongs, when selling bongs wasn’t actually illegal (though later was) but where smoking pot is illegal because it was against public policy. 
x. Hopper
1. A non-competition agreement was found partially against public policy. There is a policy that consumers should be able to have many options and good prices, and non-competition agreement get in the way of that. They had to weigh the interests of the parties and limited the agreement the most possible to protect the vet and yet promote free market and limit restraint on trade. 
2. Result – found that it was  not unreasonable to be 5 miles away but was unreasonable to be 3 years, only 1 year would protect the vet and promote trade and consumer freedom. Look at what is the bare minimum to protect the parties while promoting the public interest 
3. NOTE – again courts “rewrote” the K, they didn’t dissolve it or uphold it
xi. Simeone v Simeone
1. Old Rule – 1) reasonable provisions for the spouse 2) was entered after a full and fair disclosure of the general financial position of the parties and the rights being relinquished 
2. Marriage between an unemployed nurse and much older doctor, nurse signed a pre-nup and the court upheld it, saying that there was no need to have special rules about pre-nups, women as a whole can bargain for their own K and know what they are doing and that she had 6 months to decide in this situation whether she wanted to sign or not, it had been discussed 
3. Importance – this court found no public interest in protecting women from being taken advantage of by more powerful husbands, the interest in freedom to K was higher. 
4. Concurrence says that it might be unequal, to keep women’s lack of bargaining power in mind, but in this case it was equal and the K was fair 
xii. Baby M Case
1. K for surrogacy was against public policy because it didn’t support the idea of what is best for the child and what is best for the mother after she knows what it feels like to have a child
xiii. Kass v Kass – use of public policy when the K isn’t clear 
1. This was a case deciding what to do with the zygotes of a couple that were divorcing
2. The final decision was not based on policy, they said that the intent of the parties was clear, and gave the zygotes to the clinic
3. the lower court said the intent of the parties wasn’t clear so they were going to look at the public policies to decide the best result 
4. concurring opinion – argued that there is a policy against forcing parenthood onto someone else, so they said that as long as one parent didn’t want the child that the zygotes had to be donated.
5. dissent opinion – argued that the women has a right to have a child and that it doesn’t’ matter what the father says, why can’t the mother trump the father?
xiv. CONCLUSION – 
1. These are just examples of some policies upheld by courts, think about the opposing policies in these cases too and other policies the courts might use to support to disaffirm or change a K. Are there statutes to support the policy (pot case), are there 3rd parties being harmed by the K? 
2. Public policy can be used to disaffirm a K, change a K or can be used to decide the result when a K is so ambiguous that the court can’t decide what it meant. (Kass)
3. Always argue about how far the courts can go with public policy, especially the case of Kass they were making important decisions based on this policy, unclear whether they should be doing that. 
X. Damages/Remedies
a. Introduction 
i. general rule – 
1. almost always money damages, rarely injunctive relief 
2. expectation damages 
ii. injunction relief 
1. NEVER for personal services
2. usually when land is involved 
3. sometimes for very special or unique goods 
a. ex) natural gas utilities – you really can’t get it anywhere except the one company, if you need it you need it 
iii. look at the full fact pattern to decide what types of damages should be used, look at principles of equity
1. if there is cover…
a. argue you must use it if market is so high its unfair 
b. but officially there is a choice between the two 
c. look at Tongish and others where they argue for different damages 
b. Formulas – different ways of doing the same thing
1. what they basically mean: EVERYTHING you expected to get – EVERYTHING you expected to give up = expectation damages 
2. not required but help you make sure you don’t miss anything
3. just choose one formula on the exam, the one that works the best 
ii. A: loss in value + other loss – cost avoided – loss avoided 
1. loss in value = what I expected minus what I got
2. other loses = random consequential losses that might have occurred due to the breach
3. cost avoided = what did you expect to spend to get the value you lost. 
a. ex) were going to pay 400k for a house, that is the cost the avoided
iii. B: expected profit + other loss + cost of reliance – loss avoided
1. cost of reliance = is the cost of performing so far 
2. expected profit = loss in value – cost of complete performance 
iv. When studying – try to do the one on the website for Sullivan v OConnor to see we understand damages 
c. UCC Damages for failure of Seller to Sell – A makes K to sell 20 bikes to R for 5000. Before delivery date A breaches. The market value for the 20 bikes is now 5600. A went out and bought the bikes for 5700 +100 rush fee
i. UCC 2-713 : market price – K price = 5600 – 5000 = $600 (+ incidental or consequential damages)
1. note – formula A can get this same number 
a. loss in value + other losses – cost avoided – loss avoided
b. 5600 + 0 – 5000 – 0 = $600
2. If R had a K to sell the bikes for 10,000 then the UCC 2-713 wouldn’t cut it, because his loss would be greater than the market price – K price, unless he can argue 10,000 was the market price 
ii. UCC 2-712 : cover remedy :cover price – K price = 5800 – 5000 = $800
1. cover price = the price you have to pay to get the goods that you would have gotten without the breach 
a. cover price must be reasonable
2. only used when someone goes and covers the purchase price with another purchase 
3. note – formula A can also get this number, just different way of looking at the loss in value
a. loss in value + other losses = cost avoided = loss avoided
b. 5700 (bikes worth at the price he has to pay for it) + 100 (rush fee is other losses) – 5000 avoided – 0 other loss avoided = $800
4. substitutes – 
a. What if the cover was less than what they expected to pay before, example 4000 in the above hypo? 
i. Argue that it WASN’T a substitute, it was addition to breach. 
ii. arguably then they shouldn’t get damages
iii. BUT if the cover is a great deal they can argue it wasn’t actually a cover but would have been bought on top of the other K because it was such a great deal, thus still have the loss.
b. a service job you receive after an employment breach is always a substitute because you can only use your services in one place at one time, you can’t argue that you could do both jobs at once. 
5. Loredo Hide – Even though the market value was less than the cover price, the breachee got the cover price because the court felt they were in good faith when they covered their damages, they didn’t go out of there way to make it higher than market price. 
iii. these are two way that the loss in value can be established, concepts are clearly up for interpretation 


d. Remedies for Seller if the Buyer Fails to Buy 
i. Hypo – R has 1 bike that costs him 275, he K to sell it to A for 300. A decides not to buy. 
1. formula A – loss in value – cost avoided = 300 – 275 (loss of the bike is the cost) = $25
2. lost volume  - arguably R could have sold both bikes if he had 2 bikes, then the second sale wouldn’t really be remedying his loss, he could have made that sale anyway. 
a. Hypo Cont. a - what if he sells the bike for $300 to B?
i. arguably he hasn’t lost anything
ii. but, if he could have sold another bike he still is losing the $25 but selling only 1 instead of 2
b. Hypo Cont. b – What if R is producing bikes, and his costs go up from 275 – 300. He has the 1 bike he made for 275, breach, that was supposed to sell for 300 before the breach. Then he has another bike he made for 300 that he ended up selling for 300 when he found the other buyer. Still only lost $25 here because his increase cost made the volume sale  unprofitable. 
c. Diasonics – Was supposed to sell 1 machine for set price, breach, ended up selling the machine for the same price as he would have before the breach. BUT, if D could prove that they were in a hypo a situation versus hypo b situation then they were a lost volume seller and would still recover for the breach despite being able to resell the machine. 
e. losing contracts
i. Hypo (based on Algeron) - What if A was supposed to get paid 1mill and ended up finding out it was going to cost him 1.1mill to build it. He had spend 500k when was the construction stopped and hadn’t been paid at all. What does he deserve
1. expectation damages – He expected to lose $100k so he should only get paid $400k, the $500 he had lost - $100k he expected to lose. 
a. what should the expected profit really be considered here, the expectation at the beginning of the K or the expectation of loss now. Originally he probably thought he would make money 
2. restitution theory - $500k, the breacher had received 500k of work, shouldn’t be unjustly enriched even though A was going to lose $100k. 
a. critique – but if its going to cost them another $600k to finish then is it clear that the breachor really is unjustly enriched by only paying 400k
b. Algeron – gave this type of damages on theory that work had been done already and should be compensated for otherwise unjust enrichment on part of the breachor. 
3. expectation damages theory 2 – maybe they didn’t expect to go in the hole $100 they expected to get $100 loss here but then future K with the company, which would be worth the 100k loss. Then there expectation was no real loss thus they should get compensated for their full spending because overall they were going to break even at least. 
ii. NOTE – losing K are one situation where the court may deviate from expectation damages because they feel there is injustice, here unjust enrichment in Algeron. 
f. Limitations 
i. Avoidability – 
1. general - if you rack up damages you should have avoided you will not be compensated for them. Must try to mitigate your damages if possible. 
a. Rockingham Bridge Case – When the builders of the bridge continued building after being told to stop, they don’t recover for the cost of the added building. 
2. mitigation – is there something the breachee can do to mitigate their damages to avoid loss. 
a. Shirley McClain  - K for 750k, breach, owned her K price, she refused another role for the same price. 
i. was the job is different or inferior OR substantially similar opportunity 
1. different locations, genres of film, ability to approve important aspects of film was enough to make it different and inferior. 
2. policy support – courts don’t like to force people to do service, really going to have to be similar for make some perform a K. Especially forcing them to work with the same company that just breached. 
3. dissent – arguably they were the same. Jobs are always a bit different, these were both movies, that is enough the same. 
3. cost of avoidable defects  - If there is a trivial and innocent omission the breachor must pay to remedy the defect UNLESS this is grossly disproportionate to the value of the good to be attained (the value of the repair. 
i. trivial – who defines this, if you really want it does that make it not trivial?
ii. good to be attained – ambiguous term
1. in Jacobs they felt the market value difference was the good be attained
2. but isn’t there some good to be attained outside market value?
a. what if you are morally against the product used?
iii. innocent – not totally blameless, the defect wouldn’t exist if no blame at all, but its not intentional 
b. purpose of the exception – fear of windfall, what are the odds the person is actually going to remedy the defect if its so small and disproportionate? Probably just going to keep it, that seeme unfair 
c. Jacobs – K for the house to use the special type of pipe. When owner found out refused to continue payment because of the cost of the house. The court felt hat using another pipe of the exact same type had no good to be attained. And the cost to change it would be high, so it was highly disproportionate. Thus it fell under the exception. 
d. Peeveyhouse and Groves - IN both cases the Π had K with defendants to extract and restore the land. Each case came out differently, the rules that you look to the purpose of the K are good to think about but applying them to these facts the distinctions don’t really line up. Was the restoration incidental to the lease overall?
i.  Groves said the purpose of the K was to restore the land – so despite the disproportionate value in restoration versus market value, the good to be obtained really was the restore the land, and the only way to do that was to pay have to restored complete. 
ii. Peeveyhouse they felt the purpose of the K was to protect the market value, so courts felt that paying them the market value difference was enough. 
e. some courts court might look at public policy to decide if they are going force the defect to be remedied as opposed to just lost value. 
i. example a court said an environmental issue should be remedied for the public policy or promoting the environment despite its costs 
ii. should breachee be limited in their damages to only their lost profits 
1. UCC 2-713 and efficiency breach – sometimes the actual profits lost are so little that it would encourage efficiency breaches so they use the market value intead 
a. Tongish – Value of profits lost was only about 500, but the value of the market – the K price was 9000. 
i. The court gave the breachee the market price – K price, so they got 9000. They didn’t want to encourage efficiency breaches here.
1. they looked at the bad faith of the breachor 
ii. ALSO note that the breachee had another K to fulfill, and without the breachor paying him enough to make up for the market price he wouldn’t be able to buy more product to then seller to the other person he K with. 
iii. forseeability  - restatement says that the damages must follow from the breach: only in the ordinary course of events and due to special circumstances that party in breach had reason to know AND court may limit damages to avoid disproportionate compensation 
1. RULE –1) natural arise from the K OR 2) are contemplated by the Δ at the time of the K. 
2. Handley – When a part wasn’t delivered on time and the mill had to close for 5 days the Π didn’t get lose profits because the court didn’t feel those damages were 1)contemplated by the Δ at the time of the K. They did not 2) naturally arise from the K. 
a. Court found that one missing part doesn’t naturally mean that the entire plant is going to be shut down. Even though the guy told him he needed it right away. 
3. UCC 2-715 – Consequential damages must be damages that the seller at the time of K had reason to know would exist if he breached and are not reasonably prevented by cover (also involves avoidability)
4. forseeability is difficult, but it at least limits the damages that could end up being ridiculous in some instances. 
5. Kenford – When a city breaches the K to build a stadium on the property of K, K wants the value of what the land would have increased had the stadium been built. 
a. only ended up getting out of pocket expenses, not lost profits on the surrounding land.  They felt that it was outrageous to give them the full price of what they expected, but really this is an interesting analysis since that is what K damages are supposed to be! 
iv. certainty – all damages, no matter how foreseeable must be able to proved with a matter of certainty, have a reasonable forecast of the damages (restatement 352 echoes this)
1. lost profits from breach of lease – usually new businesses do not get lost profits unless they can be proved to a matter of certainty whereas existing businesses do because its easier to prove as a matter of certainty what their profits are 
a. Fera -  Even though they were a new business they had a great deal of testimony to show what their profits should have been. 
2. an estimate can be certain
a. Singing Monk Case – said that they could prove with some certainty how much their album lost because they were a top billboard hit, and they have methods of figuring out how much a hit song usually makes on an album.
3. domino theory – just because you proved with reasonable certainty that you lost profits, royalties, etc, that doesn’t mean you lost future deals, concerts, etc. Those are usually too uncertain. 
4. think about what experts might be able to help you figure out with some certainty your damages. 
5. some courts require more than others, argue it if its possible. 
6. lost chance of winning something probably isn’t certain enough to get damages, because you only would have gotten damages had you won, and its unclear whether you would have won or not.  
7. lost reputation – some courts allow recovery for this, other say its too uncertain 
g. Liquidated Damages
i. RULE - Stipulated Damages, damages stipulated in lease prior to breach, are allowed if…then they are liquidated damages 
1. if the damages are difficult to estimate AND
2. they are a reasonable forecast of compensation for harm that resulted from the breach
3. NO penalties
a. There is a question as to whether or not a bonus can be given for being done early since a penalty is not allowed to finish late or if that is just a subterfuge as to what is really happened. 
ii. Wasserman – 
1. using gross receipts instead of profits make it much larger sum that was really lost, this made it a penalty, they said the lower court would really have to look closely at this to decide if it was ok. 
2. was ok to have the costs involved in the breach as stipulated damages 
iii. Why do people have these?
1. avoid suits
2. avoid proving damages
3. the parties might think its more financially worth while 
iv. Why do the courts get rid of them ever, shouldn’t you be allowed to K your rights away?
1. courts worry about unfairness in contracting 
2. this really could be dealt with in the policing the bargain principles, but for some reason courts also have this rule to deal with it. 
v. ARGUE that you are an exception to the rule and the court should upheld your stipulated damages because you did have equal bargaining power so the purpose of the rule isn’t really present. 
vi. CA Rule – liquidated damages are allowed UNLESS the party seeking to invalidate the provision establishes that the provision was unreasonable under the circumstances existing at the time o the K
1. this doesn’t apply to consumers 
h. NOTE – When figuring out damages for breach, pay attention if there is more than one breach and balancing damages between each one. Δ might breach by not paying, but the Π breached by not doing something to specifications. How much should the Π damages be lowered by the fact that they too breached?
XI. Finding the Law of the Contract
a. Background 
i. Where this fit within the Scope Contracts
1. we talked about how to make a K
2. how to get out of K (policing the bargain)
3. remedies for breach
4. now we are going to talk about what the Contract actually says 
ii. To know whether there has been a breach you need to know what the K actually says. 
b. parol evidence (basically its any outside evidence) rule – evidence of communication between the parties before the K is made is usually not allowed
i. Hypo - K for the sale of the house, before the K there was a fax between the parties regarding the roof. The fax said that the roof would be fixed. But the K said “as is.” What is the last word? 
ii. integrated K – idea that a K is complete with respect to everything in it. Its basically that particular contract paper is complete, but not necessary the entire contract 
iii. completed integrated – the K is the last word with respect to everything in the transaction. Basically when it looks really formal we assume it’s completely integrated. When the final formal documents are usually for the purpose of expressing the last word. 
1. then you cannot contradict or add terms, we aren’t going to look at other things regarding the terms. 
2. ex) for example in the Hypo 
a. if the fax was regarding furniture sales, which doesn’t contradict the K, it still couldn’t be added in a completely integrated K
b. whereas if the fax is regarding the roof it does contradict, because the K says “as is”, so then that can’t be added to integrated or completely integrated K. 
iv. completed v just integrated
1. to decide if its complete look and see if there is something else that should have been included or not, or does it look like the type of document which would have included it already had they wanted it included. 
v. Process – we have a writing and prior promise (restatements §§ 209, 210, 215, 216, UCC 2-202)
1. is the writing a final expression of one or more terms
a. if so, agreement is integrated, meaning parol evidence may not be admitted to contradict terms 
2. if the agreement was also intended by parties to be complete and exclusive statement of the terms  
a. agreement is completely integrated
i. no parol evidence to contradict OR add a term 
vi. Hypo APPLY – is it integrated or completely integrated?
1. it seemed like official last word here
vii. Gianni v R Russell and Co. 
1. When a store owner had a lease to allowed him to sell fruit, candy and soda but no tobacco with no exclusivity provision the court did not allow prior oral conversations regarding exclusivity to be brought in and only read the K as is, allowing another store to open that sold soda. 
viii. Exception to Parol evidence rule – fraud, mistake or accident 
1. not present in Gianni  
2. Bollinger and mistake exception 
a. When a company digs up a part of someone’s property and the K doesn’t say anything in the document about covering up stuff we dug up, but they did talk before hand about whether they would do this and agreed to it, the court required this term to be in the K. 
b. Reasoning – looked at the intent (drafting error because they acted in performance on it, they started burying stuff and then just later stopped doing it
i. why would they have acted like this had the term not been intended to be in there. 
c. Why doesn’t parol evidence rule kick in? 
i. brings in subsequent conduct, the actions of the parties after the fact so it wasn’t really parol evidence. 
ii. mistake allowed previous conversations to be brought in 
3. fraud – show the writing was invalid 
a. includes promissory fraud, where a person promises to do something without intending to do it
c. no oral modification clauses – 
i. prior agreement can usually be modified later by agreement 
ii. sometimes K have clauses that expressly don’t allow this
iii. Common Law
1. Texas Court – allowed oral modifications after the fact despite written K and no modification clause
2. Some JX unlike TX will honor no oral modification clauses
a. some will only honor them on reliance basis 
b. ex) If a homeowner watched the builder build the modified version of something then refused to pay because of the no modification rule they aren’t going to win, the builder had good reason to expect the person would know that the modification was agreed upon. 
iv. UCC 2-209(2) – upholds no oral modification clauses 
1. if this comes up see the section, he never went over this 
d. Interpreting Contract Language
i. vagueness – what is the words applicability in certain situations 
1. ex) dirt on a tract of land – does it include subsoil, etc 
2. Frigaliment Case 
a. When parties contracted to sell “grade A gov’t inspected chickens” the court found that chicken meant the broader meaning to include many types of birds, including stewing hens. 
b. Methods for figuring out the meaning
i. look at the K 
1. what other terms are present 
a. Π – two sizes, the smaller size could only be young chickens so then they all must be young chickens
b. response – not logical to assume that since one must be young the other category must be young
2. price of the chickens
a. too low to be young chickens
i. NOTE: this isn’t always the case, because some people have losing K
ii. K mixed with outside sources 
1. K said “approved by Dept of Ag” 
2. look at what chicken means to that department 
3. Department of ag thinks it means broad meaning
iii. parol evidence – negotiations before 
1. used the English work chicken and said that it meant any kind of the bird. 
2. activities after the K
3. Π immediately complained about first shipment when they got stewing hens and not young chickens 
iv. trade usage
1. Π says that chicken usually means smaller, younger bird
2. response – court doesn’t like they proved this enough to make it trade usage
3. NOTE: trade usage only works when the parties are both in the business BUT only applies to those not in the business when they have subjective knowledge. 
ii. ambiguity – when there are two entirely different connotations 
1. in the term used
2. in the syntax used 
3. Examples 
a. All domestic water piping and rainwater piping installed above finished ceilings shall be insulated. 
i. modifier issue, does rainwater piping have domestic modifying it?
b. Fixing the Problem

i. All piping (both domestic and rainwater) installed above finished ceilings shall be insulated. 
ii. OR All domestic water piping shall be insulated. All rainwater piping installed above finished ceilings shall be insulated. 
iii. Opposite effects – when I see language like this on an exam make sure I get both possible meanings and discuss both
iii. subjective v objective theory of K
1. subjective theory of K language – a word means what the person who says it or writes it wants it to mean 
2. objective theory of K language – there is a uniform way of communicating and meaning so we understand what is going on 
3. Lucy v Zehmer – was about objective v subjective view of the land sale K meant 
4. Raffles – Two ships by the name or Peerless, which one did they meant, they both disagreed and court without reason found for the Π. Why could it have found this way…
a. subjective approach – can’t use this, they both disagree
b. objective approach – 
i. could look at shipping schedule, see which one is listed
ii. see if there was a witness to the K
iii. trade usage – does it always mean the first possible boat by that name 
iv. Methods for figuring out what it means
1. extrinsic evidence
a. parties actions and communications 
i. Using Parol Evidence – you can use prior negotiations to figure out meaning of a K, you just can’t use it to add or change terms of the K. 
1. goes to the subjective intent of the parties 
b. objective definitions
i. trade usage 
1. as long as person is in the trade otherwise subjective knowledge 
2. Have experts in the field look at it and say what it means generally.
3. have trade documents looked at  
ii. other
1. government meanings
2. dictionaries
3. etc 
iii. words often are meant to mean what they meant when K was drafted, not later down the road
1. “majority” means 21 if that was age of majority at time of drafting even if now its 18 
v. Oswold and no “mutual assent” because of ambiguity and vagueness
1. When there were two coin collections, one called the “swiss coins” and one called the “rarity coins” and the purchaser thought he was getting ALL swiss coins in both collections and the seller thought the buyer was only getting the “swiss coins” the court found there was NO way to figure out what they meant so he basically said there was no K at all. 
a. there was no “mutual assent” 
2. argument that this is what Raffles court did too, though its not totally clear since they never really said their reasoning. They may have just found no K at all because there was no mutual assent. 
3. NOTE – this could be bad for parties, you want a remedy you don’t want the K to be found not to exist so be careful! 
vi. Pacific Gas and Parol Evidence 
a. Indemnity clause – “indemnify for all loss, damages, injury to property” - agreement to be liable
b. Π says it means liability to damages to the Π property 
c. Δ says it only applied to 3rd party damage
d. even though it says “all” which seems pretty clear, here its not clear because someone is raising a question about it 
2. They brought in extrinsic evidence, past experience with PG and E, testimony of all the agents about the understanding of the K. 
3. they were allowed to use parol evidence because this was about interpretation and not adding to the K 
4. judge here basically says that you never know what a word means, you always need context. So you can use parol evidence when its reasonable to know there is an ambiguity 
a. this is criticized, there are some words that seem like they have a specific meaning. Generally we think that “all” has only one meaning and yet someone here it has many meanings 
b. Lucy v Zehmer – they didn’t allow the Δ interpretation to be used, they just looked at the words since they on their face didn’t seem to be ambiguous 
c. Professor says that this rule is circular, sometimes you don’t necessarily know if its ambiguous until parol evidence comes in. So you either allow it or not, but you can’t really say “when its necessary” because you don’t always know when its necessary. 
e. Filling the Gaps
i. sometimes we forget to or other times we just didn’t think something would be necessary or come up so basically courts have to do a job of figuring out what belongs in the contract even though it wasn’t stated. 
1. they can try and look at intent of the parties, but often the gap is there because the parties didn’t think about it, so really then there is no intent
ii. Techniques to Fill the Gap
1. “good faith” – look at what the spirit of the K is and don’t conform to the letter of the K in a way that messes too much with the spirit of the K. 
a. part of the performance is the duty to perform in good faith 
b. prior to forming the K you just don’t have to lie or cheat, post formation you need to act in “good faith” 
iii. Dalton and good faith 
1. When Dalton took the SAT twice and the second time the score was much higher then the first the SAT went into their procedure for reviewing score. One possibility during this process to have “additional information” presented. Dalton presented a fair amount of information but ETS still canceled the score. 
2. gap – it says “submit” evidence but it doesn’t say that ETS has to look at it. 
a. but they have to act in good faith, and good faith would dictate looking at the evidence not just having them submit it for nothing.
b. so even though it didn’t say, the spirit of the K, acting within good faith with the contract requires you to look at the information submitted. 
iv. Burger King and good faith is not used to add a term only give meaning to the terms on the page  
1. When Burger King has a franchise K with W and then opens another Burger King in the area, W wants the court to read in a provision that says that W had an exclusive right to Burger King in the town. When another Burger King opened up W stopped paying his franchise fee and Burger King sued
2. This isn’t an issue of good faith, because under the terms of the K Burger King acted in good faith. 
3. Good faith will NOT add an additional term to a K, its just a way to read the K terms. Can’t change the terms of the K with good faith. 
v. Burger King v Dalton – in Dalton they had a term to attach good faith to, the term regarding “submission” here there is no term to attach good faith here. The K is silent as to any exclusivity.
1. robbing the value – in Dalton without reading into the term Dalton wasn’t getting  what he contracted. He wasn’t getting the consideration he swapped for paying for the test. In Burger King even though W may have been thinking it was bargaining for exclusivity, there was nothing there that guaranteed that. He didn’t have a reason to rely on that in the bargain. 
vi. Market Street and good faith overall
1. When MSA takes over the JC Penney lease that includes a term that the financing company (GE) must give reasonable consideration to addition request for financing for improvements and if the negotiations break down then MSA can buy the land (section 34) court held that MSA was not acting in good faith 
2. gap – whether MSA had to tell GE they were evoking section 34
3. If MSA knew that GE didn’t know about the provision for buying the land then even though they were acting within the words of the K, they were being sleezy, they were taking advantage of the situation, and for that they were not acting in good faith. 
a. you have a duty to look out for other person in your K relationship, this is a type of relationship. So even though GE should have read the K MSA should not take advantage of the situation.  
4. another analysis – if we don’t like that GE didn’t have to read the section
a. maybe section 34 wasn’t really evoked in a good faith use of the section because there was only one request and a denial, those weren’t really “negotiations” and the request was so low that maybe it wasn’t really a proper “request”
b. maybe MSA wasn’t really evoking section 34 in good faith overall because they wanted the negotiations to break down from the start, that was the purpose of the request and that isn’t the purpose of the section
5. NOTE: this case doesn’t mean you always have a duty to tell the other people everything you are doing in the K
vii. Wood v Lucy – They implied that he had to act in good faith when approving her designs otherwise there would be no legit K, he wouldn’t have to do anything. 
viii. Eastern v Gulf  and course of Performance and Industry practice when deciding what is in good faith
1. When Eastern was fuel freighting (going around and getting gas in the cheapest places) the court found this was a good faith of completing the “requirements” K because they always used to do it and the industry generally does it. 
a. objectively looking at good faith
XII. Performance and Breach
a. this really goes before remedies when looking at the timeline of the K. We made the K, tried to get out of it, and now we are seeing if the K itself was performed or not. Then we get into what remedies exist if they are performed. 
b. Conditions – Is it Condition, Duty or Both? 
i. look at the entire context to figure out what is the situation and argue both sides, but note that the logical terms of the K might mean both  
ii. restatement – a condition is an event not certain to occur that must occur before performance becomes due 
iii. examples
1. Mattai v Hopper – I promise to pay if I find satisfactory tenants 
2. lending clauses like in Luttinger  
iv. process
1. What is the duty at issue?
2. What is the condition upon that duty?
3. Is it condition, duty or both?
4. was the condition satisfied? 
a. if not, don’t have to do duty 
b. look at who the condition was protecting
i. if its protecting the buyer for instance and its not totally fulfilled but enough for buyer then maybe if buyer wants to go ahead the seller must allow it. Look at the fairness 
c. literal v substantively satisfied 
i. Luttinger 
d. were there common practices 
e. does it seem fair to make a duty 
f. what was the intent 
v. waiving condition – if you let someone off the hook enough times you might give up the necessity of the condition occurring before duty. 
vi. If the condition is completely in your own control to meet, you must use good faith, otherwise the promise will be illusory. You can’t just prevent the condition from occurring. 
1. Inernatio the buyer could just purposely never give notice so they didn’t have to buy, that wouldn’t be ok. 
vii. Luttinger v Rosen and satisfying a condition literally 
1. When they conditioned there house on certain loan provided by a lending institution and didn’t get, only got it from the seller itself combined with the lending institution the condition was NOT met. 
2. Looking at one lending institution was “due diligence” required by the condition to find the loan b/c only institution that would do loan they wanted 
3. court felt there was a reason under these circumstances to read the K literally 
a. its different having the money come from the seller rather than the lending institution, these differences create a risk the K didn’t want. 
viii. Internatio Rotterdam and finding a condition even if K doesn’t explicitly make it a condition 
1. When it said must notify place of delivery 2 weeks prior they found it was a condition b/c it important part of the K (look at the essence of the K)
a. it was the busy season, they needed notice here
2. When the K required delivery to take place in Dec, and the date rolled by for which 2 weeks notice would still allow delivery in Dec seller didn’t no have to deliver. Further evidence that it had to be condition to notify was that you couldn’t just dump the rice, it was FAS (meant you had to bring it next to a ship), they had no where to bring it without notice, couldn’t just dump it on some dock. 
a. condition was not met. 
3. NOTE – other possible interpretations
a. even if this was a 2 week notice condition, court could have said the condition was indeed met if they gave notice still b/c its ok to deliver in Jan. 
i. BUT court found that being delivered in Dec was also important part of the K, busy season again and price was changing 
b. similarly to above they could say the condition was generally met even if delivery in January, just require some damages to be paid for late delivery, not out of K all together. 
c. also could have found this to be a duty and not a condition. Could say that there was a duty to notify and not the seller can sue for breach here. 
ix. Peacock and condition v timing in K
1. P agrees to pay M within 30 days after completion of work, written acceptance by architect and full payment by owner. 
2. Duty – P paying M
3. Condition? – full payment by owner 
4. Has to been fulfilled? No
5. Court says this isn’t a condition, its just a timing issue b/c that is the context of general and subcontractors. 
6. court looks objectively v subjectively b/c there was a general practice
a. if they wanted out of the general practice had to be clear about it 
b. the contractor is better off than the sub dealing with the un-payment 
7. NOTE – the judge just seems to say this is general practice and its easier for the contractor not sub to deal with this, is that legit? Maybe we need more facts 
8. say if we need more facts, argue what you can and say depends. 
a. Facts that would help: experts regarding general practice, how much did sub know about owner when agreeing, did they agree to take on the risk of that owner, who could really absorb these costs better 
x. Real Estate Broker Hypo- when should a broker be paid their commission, what is the condition precedent?
1. Conditional payment, she received commission at closing. 
2. The buyer backed out after paying deposit. 
3. We debated whether she should get her commission 
a. she did all she could, the customer backed out
b. but she found a bad customer, so she doesn’t deserve her commission 
4. Facts that would help: how much was the deposit, is it more than her commission, what really was her job, why did they back out (flaky then maybe she didn’t do her job, random accident then she couldn’t have known), industry practice, purpose of deposit (it is to ensure the owner doesn’t lose money b/c broker needs to be paid) 
5. Should facts matter, she didn’t do her job, that is all that matters 
xi. Airport Ride Hypo and looking at the common practice 
1. I promise to pay you $30 if you bring me the airport on Monday morning. What if happens if you don’t show up?
2. practice = condition, you don’t pay someone unless they do this. Work first pay later 
3. BUT arguably this is a duty, we both made promises, you breached your promise but that doesn’t mean I don’t have to pay you then sue later for breach. 
xii. NFL Contract Clause 8 
1. “if the player doesn’t have certain physical qualifications then club may terminate the K”
a. based on the physicians call as to your satisfactory conditions 
2. Issue as to exactly what this means, is the physical qualification a condition or duty. 
3. How is it met?
a. there are objective standards
b. doctors must use good faith 
4. very difficult to say what it was, duty or condition 
xiii. Gibson and artistic works 
1. When there was a painting of a photograph created the buyer didn’t have to purchase the painting if not satisfied
2. Condition – was satisfaction 
a. could be completely subjective b/c it was artistic 
xiv. Damages
1. If it’s a condition – just don’t have to perform the requisite duty
2. If its duty then the other party can sue for breach 
c. Mitigating Doctrines
i. Substantial Performance – In order to get paid for incomplete work you must do substantially what the K says. But there might still be damages and you won’t get full payment. 
1. HUGE debate as to whether there was substantial performance or not
2. Jacobs and Young – you have to pay them b/c he did do substantial performance because the pipes were essentially the same 
3. Possible Damages
a. K price – allowance for the resulting damages (aka the value of the damaged caused by the omission) 
i. Jacobs and Young – it was nothing because the resulting damage was worth nothing 
b. cost of repair if not economic waste 
4. Duty v condition and substantial performance 
a. when it’s a duty, but it was mostly done the party who wanted it 100% is basically screwed
b. when it’s a condition it must be 100% or else its not complete, the subsequent won’t be performed b/c condition isn’t met. 
c. Peevyhouse – if they had made payment conditional upon smoothing out the ground then they would have had to do it. Whereas b/c it was a duty they didn’t have to, it was still substantial performance without it.
5. Rules of Substantial Performance
a. accomplishing the purpose of the K 
i. Plante v Jacobs and accomplishing the purpose of the K
1. When the builder build the house with some problems including cracked plaster, putting the wall in the living room 1 foot over and missing some things the court found that they had accomplished the purpose of the K – to build the house. It could be used. 
2. BUT still some damages – you have to pay for things that are missing or small things that could be replaced, but overall the cost of the house isn’t diminished with the large irreplaceable thing, the moved wall. 
a. judges make the call as what is going to go in diminished value and what in cost of repair 
ii. Boathouse case – When they build the boathouse uneven with the way to get into the water it couldn’t be used for its purpose, so its NOT accomplishing the purpose of the K
b. no substantial performance if there are structural defects 
i. aka things that affect solidarity of building
6. purpose of doctrine – “forfeiture problem” 
ii. perfect tender rule – you must provide goods exactly as they are wanted otherwise you don’t have to pay, not substantial performance here. 
1. why? – no “forfeiture problem” – you can’t take the work back and sell it someone else, you can take goods back and sell them to something else 
2. UCC softens rule – arguably it turns it into substantial performance with all the excepts 
a. 2-205 - allows the seller to cure the defect if there is still K time left to perform
i. some even allow after time expired
b. 2-608 - only allows buyer to revoke that acceptance and return goods if the nonconformity “substantially impairs their value”
c. 2-612 – allows them to only reject an installment of the goods if given in installments and not allow them to reject entire K unless they can claim that it impairs until K 
3. ex) You can reject goods b/c they are the wrong color (like tshirts)
iii. NOTE – argue whether the item is a good or service to use either rule! Like the painting might be a good and might be a service, you’ll have to argue one way or the other, since a painting is custom, but its also a tangible thing. 
XIII. Failure of Basic Assumptions – excuses (besides policing the bargain) for why you should get out of a K and not officially breach. If these arguments fail then you do have a breach. 
a. Mutual Mistake – both parties make an assumption that was incorrect, allows them out of the contract. Change in understanding or belief. 
i. design specifications v performance specifications – 
1. design specifications in K often the contractor not at fault, they did what they were supposed to 
2. performance specifications in K are the contractors fault, they just have to perform 
ii. can use parol evidence to decide if there was mistake 
iii. Restatement Provision – can rescind if mutual mistake... (152)
1. goes to the basic assumption of the K
2. has a material effect on the K/agreed upon terms
3. risk was not assigned to that party
a. party bears the risk of a mistake if  (153) (this is really touch issue)
i. K allocates risk to her
ii. OR she goes forward knowing she has limited knowledge
iii. OR court finds it reasonable to allocate risk to that party 
iv. Damages 
1. basically restitution damages, NOT expecataiton 
a. they expected the K to go through, they aren’t making the K happen, they are rescinding it and then dealing with restitution issues  
2. Renner – The buyer got damages for the improvements they did the to the land (so seller isn’t enriched for no money) minus the average cost of rent for use of the land (again so they didn’t to use the land for nothing) 
v. Stees v leanard – 
1. K to build a building, fell down twice b/c it was on quicksand
2. Court said you promised to build it, can’t get out. 
3. Unless its barred by an act of god you have to do it. 
4. allocation of the risk under the restatement provision
a. in this case they felt the contractor took this risk when they built it, should have tested it or something otherwise they are stuck. 
b. arguably they promised to build to planning specs, so really we could argue the owner took on the risk by providing the specs
i. might depend who got the specs done, the owner or the builder 
vi. Renner v Kehl and mutual mistake of a material fact that is essential in K
1. K for the purchase of land on the understanding that the land would have proper water, when they drilled and it didn’t then were allowed to rescind the K based on Mutual Mistake because there was mutual mistake as to an essential part of the K that both parties assumed 
2. allocation of the risk under restatement provisions 
a. court might have botched this, we might need more info but it looks like the party went forward knowing they had limited knowledge so arguably they took on the risk so they don’t get benefit of mutual mistake 
b. depend on the circumstances whether they knew they had limited knowledge or thought there was good reason to know there was water 
vii. NOTE CASE – finding valuable minerals on land that neither knew about before is not mutual mistake, can’t rescind. 
b. unilateral mistake – 
i. restatement provision (153)  - a mistake by one party at time of contracting makes K voidable if
1. it goes to a basic assumption 
2. it has a material effect on agreed exchange of performances and
3. he does not bear the risk of mistake 
thus far same as mutual mistake by only person mistaken….
4. AND
a. effect of mistake makes enforcement unconscionable 
b. OR other party has reason to know of, or caused the mistake 
i. this is about taking advantage, this isn’t about just knowing, need to know and are withholding knowledge, need to realize the knowledge withholding caused the mistake or knew they were making a mistake. 
ii. Watkins
1. Case where there ended up being rock in the ground when they were trying to build the cellar 
2. NOT mutual mistake, no where in K does it show they both assumed there was no rock. 
3. Arguments for Unilateral Mistake
a. NOT – seemed like cellar people bore the risk – they are professionals, should have known they could have hit the rock 
b. was unconscionable – very expensive to make them pay for the granite excavation, seems a bit unfair to make them do this 
c. BUT the owner probably didn’t know of the rock or at least didn’t know it would make it so much harder to do. They probably weren’t taking advantage of the person. 
c. Impracticability – change in circumstances 
i. historically it was impossibility – only if something was truly impossible would you be off the hook.
ii. current rule – if its impractical, if its really hard to do you are off the hook 
1. to be impractical usually the conditions changed, so just because it ends up being impossible, that is one of the K parties fault, because they made a unilateral mistake, or better it’s a mutual mistake, not impractical 
2. we can imagine a system where both people are at fault, but here place the burden on the someone
a. usually we place the burden on the breachee because the breachor didn’t have a choice, they couldn’t complete K
b. look at who can better deal with the risk or bore the risk 
i. ex) in Taylor if we made the hall responsible they are already screwed, they lost their hall, make the people renting it pay, they haven’t dished out that much yet 
ii. ex) Canadian Industrial Alcohol – when the company didn’t have enough molasses t fulfill the K they were responsible because they were the only ones in a position to fulfill it. The factory wasn’t destroyed, it was their job to produce the product or risk the loss, and their risk ended up coming to fruition here. Their fault not the buyer. 
c. who could best avert the risk 
i. ex) the caterer over the bride below
d. does someone have insurance to cover this – if so maybe they can bare the cost of the risk 
3. look for express or implied warranties 
a. those will make them responsible no matter fault, no matter if its impracticable
iii. examples
1. death
2. illness 
a. throat ailment an actor got out of their performance 
3. bailee/or rules
a. a K to borrow a horse, duty to give it back after 2 weeks and it suddenly died, you didn’t breach when you don’t give it back, not possible to
4. was the K made based on continuing existence of some chattel that is not longer
a. Taylor – the hall 
5. burning down factory v bad crop/bad year 
a. usually burning down factory gets you out
b. in Canadian above a bad year did not
c. though really the distinction is tenuous, argue both sides 
6. work stoppages aren’t always causes of impracticability – depends on the experience and business 
a. if the laborers are always amicable and then all of sudden this happens then maybe it will work 
iv. restatement
1. impracticable
2. without my fault
3. due to the occurrence or non-occurrence which was a basic assumption on which the K was made 
4. unless the language or circumstances indicate the contrary 
a. fault might a circumstance, what they did
v. UCC 2-615
1. if delay or failure in performance occurs because it is made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid. 
a. generally if it only affects part oof ability to perform should be allocated equally among customers and K made 
b. must notify customers 
vi. Taylor  - When the music hall burned down and the Δ owners had a K with Π they found it was impossible to perform at no fault of the Δ 
1. possibility of performance was an implied condition of the K, the presence of the hall was implied 
a. critique of the “implied condition thing” – its not so much an implied condition, for example if the milk man couldn’t deliver because a tiger ran away from the zoo, you wouldn’t say that it was implied that if a tiger ran away no milk would be delivered 
2. thus they didn’t have to perform
vii. Wedding Cake Hypo and your own fault does not make it impracticable 
1. Wedding, C is the cateror. B is the bride. B wants cake from special bakery that only bakes for commercial caterers. B K with C to get the cake from the baker. C calls too late and doesn’t get the cake b/c the baker is booked that weekend. 
a. no impracticability excuse b/c its your fault 
b. BUT it becomes harder if you called 2 weeks or 1 week ahead and didn’t get it – your fault my come into play 
i. but still be your fault because you are the only one who can call, you should have known if you could get it before you K to do it. 
c. forseeability – C was the one who should have forseen this and done something about it, B couldn’t, because B couldn’t call the baker. 
viii. Eastern v Gulf and 1) more expensive doesn’t make it impracticable 2) if something is foreseeable and you couldn’t have done something about it can’t make it  impracticable if it happens
a. foreseeable matters but isn’t dispositive 
2. expense - When a change in oil prices made is more expensive for Gulf to provide the fuel that did not make the K impossible, just more expensive. 
3. foreseeability - Government was already imposing price controls when the K was made, Gulf should have known that there could have been price controls. 
a. BUT it was foreseeable for both sides, why did Gulf have tot take the hit. Because Gulf could have done something about it, should have K for different price, Eastern wouldn’t have contracted for more, they don’t want to pay more. Gulf had to do that. 
d. Frustration of Purpose
i. least important doctrine
ii. restatement 
1. I am excused from my remaining duties if after the K is made
a. my principle purpose is substantially frustrated
i. courts often assume a business K is about profit – that is the principle purpose
ii. the principle purpose is not read to mean exactly what you want
1. ex) rent a cabin and it doesn’t snow, you can’t say well I wanted to ski so I’m out. You wanted to go on vacation, you abstract it out. Then you can see the basic assumption isn’t totally lost. 
b. without my fault
c. by an event whose non-occurrence is a basic assumption on which the K was made
d. unless the language or circumstances indicate to the contrary 
iii. Classic Example – guy goes to the landlord and wants to rent apartments for a few days. Doesn’t end up paying for the apartment because he said that the event he wanted the room for wasn’t happening, so his purpose was frustrated.
1. court said there was an implied condition that the event was going to happen and when it didn’t there was a frustration of purpose.  
2. probably wouldn’t fly under the restatement 
iv. Swift – if the value isn’t destroyed the purpose isn’t frusterated
1. FOB K for pelts, which meant that swift just had to put the pelts on the train, then keystone was responsible for getting that train of pelts to its location in Penn. When the laws changed and the pelts could not be imported from Canada to America the purpose was the K was NOT frustrated because they could still be sold in many places, just got in Penn. 
2. courts often read these business K as having only the purpose of being profitable, not being able to sell them exactly where they want them. The pelts still held value and could be sold so the K was not frustrated.
3. exception – if it’s a truly personal promise then you might be able to get out with or without profit still being there  
XIV. Third Party Beneficiaries 
a. definition – a person who isn’t in the K but who is benefited by the K, was in the mind of the people when they K 
i. can sue despite no privity of K
ii. look to the intent of the parties, was it intended to benefit this 3rd party 
iii. look at possible remedies, is 3rd party suit the only possible way to sue 
iv. some courts require not only that one party intended the 3rd party to benefit but that either both parties intended or at least the other party could foresee the 3rd party could sue in this action. 
b. Lawrence 
i. H owes L money 
ii. H lends money to F, F promises to repay H’s debt to L. 
iii. Who can sue whom?
1. H can clearly sue F, breach of their agreement
2. L can sue F directly 
iv. third party beneficiary doctrine is an exception to privity requirements 
v. restatement creditor beneficiary – purpose is to satisfy an actual or supposed or asserted duty of the promisee to the beneficiary 
c. Seaver 
i. B told S she would give her the house
ii. B’s husband J said give me the house and I will give money equivalent to S. 
1. B gives J the house in exchange for the money going to S
iii. B died, J never gives money 
iv. S can sue J directly.
1. intent was for the K between B and J to benefit S. 
2. more important here because S has no other remedy, B is dead so she can’t sue J herself. 
v. restatement donee beneficiary – purpose of the promisee is to make a gift to the beneficiary that isn’t due to him/her
d. NOTE – this looks a lot like unjust enrichment as well, basically in Lawrence if F doesn’t pay L then he gets money for nothing, he is enriched by L’s money unjustly. 
e. Scope of the 3rd party
i. when a dr who promised to practice in the town in exchange for a scholarship didn’t practice in the town the townspeople were not 3rd party beneficiaries to the promise even though it was helping them b/c they needed a dr in the town 
XV. Assignments and Delegation
a. Assignment – A assigns his right against B to C. 
i. examples: judgments, K rights, etc. Original obligation doesn’t have to be a K, but could be. 
ii. illustrated
1. original obligation – B owes A a duty under a K to pay $50. 
a. A assigns his right to the $50 to C
b. now C has the right to the $50 from B. 
iii. assignability gives value to a K
iv. Wedding Cake Example – from above
1. remember that C had K with B to get this cake from the baker
2. C gets the K with the Baker
3. then the baker breaches, no cake!
4. B can sue C, but the real culprit is the baker. 
a. only C can sue the baker under terms of the K. 
b. waste of time from B to sue C, then C to sue the baker
5. assign right – C can assign his right to sue baker to B in exchange for not suing him. 
a. if they don’t make that exchange, and C gives up his right to baker for nothing, B can still sue C directly as well. Don’t give up that possibility by taking the right to sue baker. 
v. an arrangement is not an assignment if the duty owed to B from A is done through B and then B gives it to C. The right wasn’t fully assigned. 
1. Shiro v Drew – H owes F money for work down. F borrows money from D to finish job and says I will pay you as soon as H pays me. All the money H pays me will go directly to you until you are paid off. 
a. NOT an assignment b/c it goes through F. Not directly from H to D. 
2. ex) “we will pay you” – red flags no assignment, because it keeps the person in the arrangements, its not being totally assigned and given away. 
vi. Herzog v Irace
1. Original Obligation – J owes H money. 
2. J tells I to pay proceeds J makes from settlement to H. Assigns part of his settlement proceedings to H. 
a. later orally he said not to pay 
3. BUT it was a proper assignment – I should have paid the proceeds to H. 
a. “I request the payment be made directly from settlement of the pending claim to H” 
b. Delegation – of duties
i. traditionally - assigning a right does not assume that the duty was also assigned 
1. UCC 2-210 is the code for this – basically same as the rules below. He didn’t go over it so its probably not a big deal to know its details. Maybe if its an assignment of goods mention it. 
ii. illustration – A has a duty to B. A wants C to do it. 
1. distinction from assignability – C doesn’t owe the duty to B, and A isn’t out of the picture anymore 
a. C owes the duty to A
b. and A still owes the duty to B.
2. To remedy the problem in (1), A must get B’s permission to get completely out of the duty and give the duty to C. Then B can sue C directly and not sue A.
a. requires consideration 
i. pre-existing duty comes up – just promising B the duty will be met by C isn’t enough, the duty being met is already been promise by A. Needs more. 
ii. possible consideration 
1. pay him
2. or if C is actually a better person to do the duty, that might be enough. Superior duty completor. 
iii. make sure its not just gratuitous
iv. see if it was rescinded and modified. 
iii. Duty Delegable? - When is the duty completed when its done by a the delegate as opposed to original promisor? Basically was it delegable. 
1. if its something simple that can be done by anyone then yes
a. paying money to someone is usually one of these  
2. might not be allowed if prof Joo teaches a class prof Dobris promised to teach. 
a. Joo isn’t dobris AND Joo doesn’t teach property. 
b. BUT if another property prof was the delegate instead of Dobris the K duty to have the class taught might be fulfilled even though Dobris didn’t do it. 
3. usually not duties that depend on the identity of the person
a. example – singing 
iv. If the duty is delegable who pays if the Duty isn’t completed?
1. ex) C can be the delegate that mows the lawn, but what if C doesn’t do it? Who sues C? 
a. A can sue C, A is the one who contracted with C
b. B could also sue C as 3rd party beneficiary 
v. Was the duty delegated?
1. traditionally if you said “assigned” only that meant only the right was assigned the duty wasn’t delegated
a. AC Association – this didn’t let assignment mean delegation 
2. modernly courts interpret “assigned” K to be assignment of the right and delegation of the duty. 
3. Did the delegate accept the delegation? 
a. offer and acceptance analysis
vi. Classic Example – Selling a Business – all previous duties are assigned out to the buyer. 
1. Sally Beauty 
a. B owes a duty to N to be use good faith in selling its products, B then gets benefit of being exclusive distributor of N products. 
b. B assigns the duty to use good faith in selling to S when S buys B
c. Trial Court Rule – if it’s a relationship of trust and confidence the duty can’t be delegated. 
i. APPLY – this was such a relationship, they met personally, N trusted B to do this. 
d. Appellate Court Rule – duty isn’t delegable of there are doubts as to whether or not the duty can be completed the delegate
i. APPLY – This is a duty to use good faith in sales, the delegate is a competitor of the company, no reason to believe a competitor will use good faith to sell. 
e. Dissent – as long as its possible for the delegate to do it that is all that matters. A hunch they might not isn’t enough. If they don’t then sue for breach. 

FLOW CHART

Was the promise apparently given as part of a BARGAIN?     NO (      


YES

Was the agreement a bargain in form but not in substance

I.e. did it contain ONLY nominal Consideration?                   YES (

NO

Was the agreement based on a promise to YES ( 
forbear from asserting a legal right? 

NO

Did the bargain involve an ILLUSORY PROMISE so that 
there was no mutuality of obligation?                                     YES ( 

NO

Did the promise to perform or the actual performance 
involve a PREEXISTING LEGAL DUTY?    YES ( 

NO

The promise is ENFORCEABLE if there is proper 
contract formation and there are no defenses. 
· Efficiency breach – breach the contract because it would be more economical to pay damages to the other party and be able to get out of the contract then to just stay in the contract
Basis for Recognizing an Enforceable Obligation

Meaning of Enforce

I. Damages: Basic Rules
a. (1) You are NOT punishing the Δ, but compensating the  injured party and redressing the breach
i. NO Punitive damages
ii. Contract damages as Compensatory – compensate Π for the harm caused by the breach. 

1. profits – looking at someone’s profits from a breach is just one component of the damages and just because one party may have made 100 in profits doesn’t mean that 100 is the damage made the other party. (6)

2. ex) Navel v Charter (2) – Π got the profits that Berkley made on paperbacks before Oct 1st that displaced their sales of hardcover and hardcover sales Π lost because Δ published before Oct 1st
b. (2) redress means protect nonbreachers expectation (as if breach did not occur)
c. (3) expectations are substitutional NOT specific = simulate damages with money
i. exception – land is unique, money cannot replace it so you make them hand over the land

ii. exception – other situations where money just can’t protect the expectation interest. 

1. ex) Eastern v Gulf Oil – limited resource - they needed the oil, money alone wouldn’t have helped because it was an Oil crisis,. 
d. (4) There may be exceptions to all these rules in extreme cases that leads to reliance or restitution damages
i. doctor/physician relationship may reap less damages if any at all
II. Types of Damages – usually expectation but principles of justice may explain why courts will turn to other rules
i. Restitution (unjust enrichment) – give back benefits breachee conferred on the breacher. 

ii. bring Δ from positive land back to 0

iii. ex) Sullivan Case (8) – the money she paid the doctor returned

b. MAIN RULE - Expectation – put the Π in the position she would have been in had the K been performed. Simulate what would have happened had there been no breach. 

i. bring Π from negative to positive she expected

ii. ex) Sullivan Case (8) – what would have happened if the nose had been completed as promised

1. she pays: fees she expected to pay and pain suffering she expected to have with surgery

2. damages: extra operations, extra pain and suffering, loss in appearance and price of what her appearance should have been to get her from negative and past where she was to where she should have been. 

iii. DON’T USE – if it would be impossible to figure out, courts must be realistic in their abilities

c. Reliance – put Π where she would have been if she had not relied on the broken promise
i. bring Π back to 0 (zero)

ii. ex) Sullivan Case (8) – pay her back for all amount paid and pain and suffering lost and for the lost appearance to bring her back to what she was worth originally 

III. Problems with Contract Damages
a. Don’t get attorneys fees ( (leads to)

i. settlement

ii. Consumers and merchants on unequal footing for resources

IV. To figure out types of damages
a. contract supported by consideration 

i. expectation

ii. if expectation is impossible to figure out, then use either restitution or reliance depending on which seems fair

1. ex) “at will employment decisions – can’t figure out what they expected to get, they could get fired at any time

b. reliance contracts – Argue both expectation or reliance

i. reliance – is the logical choice

ii. expectation – many use this

c. restitution contracts – 

i. the gain by D that was also lost by P 

Everything if fact sensitive, decisions can come out differently depending on one changed fact.


Principles of Justice often come into play to make exceptions to the rules.  


Damages: Figuring out damages is a game of hypothesizing to get the Π what they deserve. Usually air on the side of giving the Π more than making sure the Δ doesn’t lose too much. 


Doctor/physician agreements – courts do not like recognizing the doctor/patient agreement as a legally enforceable contract for policy reasons


Argue both sides in exams


IRAC – analysis is most important, conclusion least


UCC is for contracts for the sale of moveable goods only!!!, look to what the bulk of the contract is for to figure out if its moveable goods


See memo online, see page 7 of lecture for the exam review 


second semester is the focus of the final





good faith





unreasonable non-competition agreements won’t be enforced, only the reasonable parts 





reliance


based on relationship /custom





unjust


based on age, what they do if no enforcement 





was there a direct relationship between the one unjustly enriched and the one trying to get the 





was it a joke?





lesser mental capacities











The promise is UNENFORCEABLE unless there is one of the following: 





Detrimental Reliance


A promise made in special legal form i.e. “under seal”


Past or moral consideration conferring a material benefit on the promisor





Note: The above substitutes for consideration would constitute actual consideration under the enforceable factor approach





Did the PR have an honest of  reasonable belief in the validity of his claim?  NO (


( YES





Do any exceptions to the preexisting legal duty rule apply?      ( YES     


            NO(
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