Constitutional Law - Outline


A.  Introduction and Overview

Historical Background to Constitution

1. British Constitution as Antecedent

a. Unwritten 
b. Sovereignty rested with the “king in parliament” (king acting in/through parliament)

c. Balance of power between monarchy, aristocracy and democracy

d. Legislation required the approval of both Houses and the King

2. Articles of Confederation (1781)
a. Much weaker than what came to be the Constitution:

i. Unanimous consent of all 13 states to do business, with each state getting one vote

ii. No power to tax

iii. No federal judiciary or executive branch

3. Key Aspects to the Constitution
a. Written 
b. Popular sovereignty: the People control the government
c. Federalism: Two governments operate over the same territory
d. Separation of Powers: Checks and balances by function, not by social interest.
B. Constitutional Interpretation: The National Bank as Case Study

Founding Fathers

1. “Necessary and Proper”
a. Jefferson: narrow interpretation, “that without which the grant of power would be nugatory.”

b. Hamilton: broad interpretation, needful, requisite, incidental, useful or conducive to”, “promotes.”
Critical Methods of Constitutional Interpretation

1. Textual

a. Text of Constitution trumps all other interpretations because only text was ratified.

b. Examples

i. “Necessary” v. “Absolutely Necessary” (McCulloch)

c. Problems: 

i. Can be taken to an extreme through grammarian arguments.

1) 2.1.5 The second comma makes “No person except a natural born Citizen… at the time of the Adoption of the C” every Pres. since Tyler unconstitutional.

2. Theory and Structure

a. Four major areas:

i. Separation of powers

ii. Checks and balances

iii. Federalism

iv. Judicial review

b. Examples

i. Gov should have means to carry out its powers, exists even if separate from the “Necessary & Proper Clause.”  No purpose of gov if it doesn’t have means to achieve its ends.

c. Problems:

i. ***Not explicitly in the constitution***

3. Consequences (“Prudentialism”)

a. Look to consequences of one interpretation versus those of another interpretation and judge which are more desirable.

b. Examples

i. MD’s argument in McCulloch would hamstring gov, a la Marshall’s Post Office examples.

c. Problems:

i. Who decides what consequences matter?  

ii. What if something has both good and bad consequences?
4. History

a. How the text was understood and interpreted at its adoption.

b. Looks to the “original intent” of the Framers and or the “original meaning” as to the ratifiers.  If the interpretation runs counter to that intent/meaning, it should not be adopted.

c. In light of subsequent history of the country (Western Expansion, Civil War, Industrialization)

d. Problems:
i. The original framers and ratifiers did not uniformly agree on intent or meaning.

ii. What history matters?  How do we interpret thoughts through a modern lens?

iii. The C is not static and amended over time.  Do you interpret the document at one point in time or as a changing document.

5. Precedent

a. Judicial precedent derived from prior interpretations of the Constitution.

b. Stare decisis: Even if you disagree with the holding, you follow it to extend the value of precedent, consistency and certainty

c. Problems:

i. Scalia, et al, point out that oath is to Constitution, not to prior interpretations of the Constitution.

6. National ethos/fundamental values

a. Ideals and values not explicitly stated in the C

b. Examples

i. In McCulloch, Marshall appeals to an expansive United States that stretched from sea to sea.  
Other Canons & Methods

1. Natural Law

a. “Universal law superior to all man-made laws.”  Judiciary discovers the law, rather than dictates it.
b. Rights protected in our C are not protected written; rather, are written because ought to be protected.
c. Lockean tradition focused on Life, Liberty and Property
2. Frederick Douglass
a. The text of the Constitution must be interpreted first.
b. If text is clear, intentions of founders is irrelevant.  If the text is unclear, we may then look to history.
c. Concerning “human liberty and justice” or “rights infringed,” historical interpretation not enough.
d. We must then look to consequences: choose the one with innocent consequence 
C. The Marshall Court, 1801-1835

1. Overview

a. Emphasis on broad reading of federal power

b. Strengthened the role of the judiciary as a co-equal branch

c. Stressed unanimity amongst the members of the court in issuing opinions

I. Broad Reading of National Power
A. Power to Create A National Bank

1. McCulloch v. Maryland (Part I) – (1819)
a. Rule of Law
i. Congress has the power to incorporate a national bank
b. Case

i. Rationale:  
1) Congress was intended to have the means to exercise its power in a way most beneficial to the American people.  Where the law is not prohibited by the Constitution and is readily calculated to effect its delegated powers, it is constitutional.
2) Rational Basis Review – must be appropriate but not “absolutely” necessary to achieve end.

a) “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.” (p. 49)

B. Power to Regulate Interstate Commerce
1. Gibbons v. Ogden (1824)
a. Key Rules of Law

i. Interstate commerce includes navigation and “commercial intercourse” that affects more than one sovereign (nation or state).  Power over completely internal commerce remains with states.

ii. USC may regulate commerce w/i a state if that commerce has an effect outside of that state.

iii. Power to regulate interstate commerce is the power to create rules that govern it.  That power is plenary: “complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution.”

iv. Where state and federal governments regulate same object for same end, federal law preempts.

2. Willson v. Black-Bird Creek Marsh Co. (1829)
a. Key Rules of Law

i. Federal jx extends to “navigable waters”

ii. The states and the federal government hold a concurrent power to regulate ISC, but for different ends.  Where USC has not acted, the states may regulate ISC.

b. Case

i. Rationale:  Had Congress passed a law on this subject that conflicted with the state law, it would be preemptive.  But Congress has not passed a law, and the purpose of the state law is a valid one within state powers.  State law served a valid police power in eliminating a health hazard.
II. Willingness to Strike Down State Law

1. State Taxation of Federal Government

a. Rules of Law
i. The state government may not directly tax a branch of the federal government.
ii. States may, however, indirectly tax the federal government in a nondiscriminatory manner

1) Federal employees paying state income tax
b. Cases
i. McCulloch v. Maryland (Part II)

1) Rationale: The power to tax is the power to destroy.   People of the US have no representation in the MD legislature.  In effect, there is taxation without representation.
2. Others

a. Gibbons v. Ogden – where state law regulates same object for same purposes, federal law preempts
b. Fletcher v. Peck – state may not repeal an act of the legislature when it vests legal rights
c. Worcester – state law has no force as to tribal nations
III. Broad Reading of Judicial Power

A. Judicial Review Over Congress & Executive

1. Marbury v. Madison
a. Rules of Law
i. Where an Executive acts in his political capacity, it is not the Judiciary’s role to interfere.  Where Congress or C has imposed a specific duty on Executive, and individual rights depend on that duty, Judiciary’s role is to offer redress for failure to uphold that duty and order Executive to act.

ii. The Judiciary has the power to declare acts of Congress unconstitutional.  

2. Arguments For and Against Judicial Review
a. For:
i. Validity of Judicial Review

1) The purpose of a written constitution is for it to be interpreted and upheld.

2) It is the duty of the judiciary to say what the law is: to “expound and interpret” the law.

ii. Textual Arguments in Favor

1) Art. IV: The Constitution is the supreme law of the land.  Who is to see that that remains so?

2) Art. III: Arising under jurisdiction extends to controversies involving the Constitution

3) Oath of to Uphold the Constitution
iii. Policy

1) Insulation from political process allow sound judgments made with a long-term perspective
2) Elections may not be the best form of checks.

3) The judiciary is more likely to uphold the rights of a minority than are the other branches.

4) If judicial review is anathema to the will of the people, amend the C against it.
b. Against
i. Invalidity of Judicial Review

1) Nowhere in Art. III is this power granted.  If such a huge power was intended, why not? 

ii. Policy

1) Why should the will of 9 lawyers invalidate an act that is the will of the American people?

2) There is no political check on judiciary if they make decision counter to the will of people.

3) SCOTUS has frequently been on the wrong side of history: Dred Scott, Plessy v. Ferguson.  
B. Judicial Review Over States
1. Legislation
a. McCulloch 

i. “…it would become the duty of this tribunal to say that such an act was not the law of the land.”
2. Civil Law

a. Rule of Law
i. SC has appellate jx to review state court civil judgments in accordance with C and federal law.

b. Case

i. Martin v. Hunter’s Lessee

1) Rationale: Judicial review of state court interpretations and decisions is necessary to: 
a) prevent state “attachments, prejudices, jealousies, and interests” from obstructing or controlling the administration of justice; and
b) ensure uniform application of federal law across the states
3. Criminal Law

a. Rule of Law
i. SCOTUS has appellate jurisdiction to review state court criminal convictions.
b. Case

i. Cohens v. Virginia

1) Rationale:  State judges might not be independent given their elected status.
IV. Promotion of Economic Development

A. Broad Reading Of Contracts Clause

1. Property

a. Rule of Law

i. Legitimate conveyance of property from one party to a bona fide purchaser creates a legal vested right that cannot be repealed by an act of a state legislature.  Most likely would extend to initial parties who committed fraud; however, they might be subject to a suit for fraud and restitution.

ii. The Contract Clause of Art. I, §10 applies to:

1) grants of land

2) contracts between both private individuals and between the government and individuals

b. Case
i. Fletcher v. Peck (1810)
1) rescinding the conveyances would cast in doubt the validity of titles, interrupt markets, and violate principles of property law.
2. Business

a. Rule of Law

i. Under the “Contracts Clause,” a state may not modify the terms of a corporate charter of a private entity even though it granted that charter in the first place.

b. Case
i. Dartmouth College
1) Rationale:  Although this modification was not envisioned by the Framers in Article 1, §10 it still would have been excluded had the Framers considered such a situation.
V. Other

1. Native Americans

a. Rules of Law

i. The sovereign (ie. US) owns land through conquest, discovery, and treaty.  Indian tribes cannot sell land to private parties (Johnson v M’Intosh)
ii. For purposes of federal jx, Indian tribes are not foreign nations but rather domestic dependent nations that have a right of occupancy. SC does not have original jx over Indian tribes.  (Cherokee Nation v Georgia)
iii. State law has no effect in Indian territory.  Federal gov has exclusive relationship with tribes. (Worcester v. Georgia)
D. The Taney Court, 1835-1865

1. Overview

a. Emphasis on state’s rights

b. Interpretation of the Constitution to protect slave interests

c. Erosion of unanimity amongst the members of the court in issuing opinions.

I. Regulation of the Interstate Economy

1. Cooley v. Board of Wardens (1851) – first case allowing states to regulate some portion of commerce
a. Rule of Law

i. Balancing test that weighs whether:
1) A uniform federal rule is necessary
2) The area of law is “naturally” federal
3) The issue is substantially local in character
4) USC has enacted a contrary law
b. Case

i. Holding: Power to regulate may be held concurrently by gov and state if they are not conflicting 
2. Pennsylvania v. Wheeling Bridge Co. (1856)
a. Rule of Law

i. If SCOTUS declares a state law invalid under the Dormant Commerce Clause, but USC subsequently authorizes it, that law will stand.
II. Slavery

1. Historical Background
· Constitutional Compromises: 
· Art. I, §2, C3 (Three-Fifth’s Clause): Northerners wanted there to be no representation for slaves.  Southerners wanted each to count in full.  The factions agreed to 3/5ths clause as a compromise.
· Art. I, §9, C1: The importation of slaves would not be prohibited until, at the earliest, 1808.  Northerners would have preferred an immediate ban.
· Art. IV, §2, C3 (Fugitive Slave Clause): The states cannot enact laws that discharge a slaves obligation to his master and must deliver an escaped slave to his master.
2. Prigg v. Pennsylvania

a. Rule of Law

i. States do not have the concurrent power to enact laws governing the delivery of escaped slaves, whether they augment or diminish the federal law on point.
ii. Art. IV is self-executing, giving slave owners the “positive, unqualified” right to recapture a slave whenever feasible without breaching the peace.
b. Points of Argument

i. J. Story says that this PA law effectively discharged the slave.  This argument follows in the same vein as Marshall in McCulloch: the power to tax is the power to destroy, even if it not necessarily be used that way.
ii. Taney supported concurrent powers.  Lack of an Art. I, §8 power conferring federal power over slavery.  The argument in favor of federal control may be that if a state can violate an Article of the C without federal oversight, there would be no check.  
iii. McClean dissented, arguing that nowhere in the C does it say that a slave owner may use self-help; moreover, the 1793 of USC required a tribunal.  This law was procedural, not substantive.
3. Dred Scott v. Sanford (countermanded by the 14th Am, §1).
a. Rule of Law

i. Black slaves are not and can never be United State citizens and have no standing in FDC 

ii. The Missouri Compromise of 1820 was unconstitutional.
b. Case

i. Rationale: 
1) (1) Taney reads Art. III, §2, C1 to require both that one be a citizen of a state, for the states to determine, and a citizen of the United States. (a) Those who could be citizens was determined at time of founding; and (b) because blacks were not considered citizens, Dred Scott is not U.S. citizen, nor can ever become one 
2) (2) MO Compromise unconstitutional because it deprived a slaveowner who came into LA territory of his property, in direct violation of the Due Process Clause of the 5th Amendment.
III. The Civil War

1. Secession

a. Ideas of the Constitution:
i. Constitution as perpetual: 

1) Textual: Lack of any termination clauses or explicit language outlining procedures for leaving the union suggest it was not intended to be an option. 

2) History: Purpose of C was to found a “more perfect union.” Would be controverted by secession. Never suggested in ratification debates that states could “try it out” 

ii. Constitution as Social Compact
1) Structure: By ratifying the Constitution, the states created a social compact between the people of these states and the government.  Where the government violates that compact, those people injured by the breach have the right to withdraw from contract as remedy.  

a) Counterargument – breach never occurred, it was a feared breach, not actual.

2. The Prize Cases

a. Rule of Law
i. President must have C authorization to make war, but he has a duty to repel invasions by foreign nations and to suppress insurrections against the United States – even without such authorization.
b. Case

i. Rationale: Textual: if states are authorized to engage in war under Art. IV when “actually invaded” or “in such imminent danger as will not admit of delay,” certainly the union acting on behalf of the other states has the same power.  
ii. Dissent: Federal gov does have right to give belligerent status, but not w/o USC’s approval.
3. Habeas Corpus
a. Overview

i. Requirement to explain why a prisoner is being detained. Can be suspended in times of war.
ii. Art. I, §9 - “The privilege of the writ of habeas corpus shall not be suspended, unless when in cases of rebellion or invasion the public safety may require it.”
iii. So, we don’t know who can suspend it.
b. Case
i. Ex Parte Merryman

1) Holding: President does not have constitutional authority to suspend  writ of habeas corpus
2) Rationale: (1) placement in Art. I implies a legislative power; (2) President has power to execute law, not to make; (3) even British crown does not have this power; only Parliament 
ii. Counterarguments
1) Lincoln: Shall all the laws be allowed to fail simply to preserve this one?  
4. The Emancipation Proclamation
a. Argument – Counterargument

i. Lincoln: It was a military necessity so as to provide for the public safety of the Union.
ii. Curtis: 
1) federal government had no power to end slavery because it was each state’s decision to do so 
2) President does not have this power because it amounts to legislation
3) harmed minority in Confederate states even if they did not support the war
4) sets precedent for future uses of power that threaten rights.
5. Military Tribunals
a. Overview

i. Military tribunals are a separate procedural method for trying individuals that are overseen by military officials and military officials sit as jury.  
ii. They do not afford the same procedural rights as civil tribunals.

b. Ex parte Milligan

i. Military tribunals are constitutional only when (1) the civil courts are closed; and (2) the jurisdiction is within an active theater of military operations.

E. From Reconstruction to the New Deal, 1866-1934

1. Thirteenth Amendment – 1865
a. Banned slavery but not discrimination.
2. Fourteenth Amendment – 1868 
a. Due Process and Equal Protection Clauses (overturned Dred Scott) 
3. Fifteenth Amendment – 1870
a. Right of suffrage guaranteed without regard to race or history of slavery.
I.  Limitation of the Fourteenth Amendment

1. “Privileges or Immunities”

a. Rule of Law

i. There are two types of citizenship: 
1) United States – anyone born within US, but not necessarily residing there
2) State – which requires one to reside in the state
ii. “Privileges or immunities” of United States citizenship are limited to things like:
1) Right to travel among states
2) Right to do business with the federal government
3) Protection and access to seaports and navigable waters
4) Right to become a citizen of any state
5) Right to peaceably assemble.
b. Slaughterhouse Cases

i. Holding: “Privileges or Immunities” clause of the 14th Amendment applies only to citizenship of the United States and involves a (very) limited set of privileges and immunities (see above).  
ii. Rationale (Miller): Second sentence of §1 says that no state shall make or enforce any law that abridges the “privileges or immunities” of citizens of the United States.  Therefore, P&I is limited to only those privileges appertaining to U.S. citizens.
iii. Dissenting (Field): State has a valid interest in regulating health, but it cannot legislate in a way that abridges equal rights, conferred by U.S. citizenship, to lawfully pursue a profession 
iv. Dissenting (Bradley): no person may be deprived of life, liberty, or property without due process.  The 14th Amendment has acted to apply this guarantee
v. Dissenting (Swayne): Labor includes property and property confers the right of the owner to dispose of it as he wishes without usurpation or tyranny.  
II. Incorporation of the Bill of Rights

1. Overview

a. Under Barron v. Baltimore (1833), the Bill of Rights held to only apply to the federal gov’t.

b. Congressional intent was most likely for Bill of Rights to be incorporated against states through the “Privileges or Immunities” clause of the 14th A.  Slaughterhouse pretty much killed that idea though.

c. Instead, the Court incorporated them through the Due Process Clause of the 14th Amendment.  

2. Selective Incorporation
a. Word liberty under the 14th Amendment includes the freedom of religion, the freedom of speech, and all other liberties that have been incorporated from the Bill.

b. Not all of the Bill has been incorporated.  The ones not included are:

i. Second Amendment (right to bear arms);

ii. Third Amendment (no quartering of soldiers);

iii. Fifth Amendment (grand jury requirement does not apply to states);

iv. Seventh Amendment (right to a jury in civil trials is not required).

III. American Imperialism

1. Incorporation of the Constitution in Territories

a. Overview and Problem
i. As a result of Spanish-American War (1898), US expanded its territories
ii. Fundamental problem arose: what rights were to be accorded to individuals living in territories?

b. Rule of Law
i. The are two types of territories: 
1) Incorporated territories, which are acquired for the purpose of becoming a state
a) The Constitution applies in full.

2) Unincorporated territories, (PR), which are acquired w/o intention of making them states.
a) Distinction between natural rights that inhere to all people and artificial rights 
i) Natural rights – right to life, liberty, and property.  
(1) No bills of attainder, ex post facto, titles of nobility; violate 1st Amendment rights
ii) Rights related to process of governance, such as systems of taxation, need not apply.
(1) Uniformity Clause of Art. I, §8 does not apply.  

c. Insular Case
i. Downes v. Bidwell

1) Holding: Without USC’s authorization, C does not apply in full to those unincorporated territories acquired by treaty.  Cannot deprive them of liberties but may govern as they see fit
2) Rationale (Brown):  The text of the C envisions both states and other jurisdictions (13th A)
3) Dissent (Fuller): Power to tax is the power to destroy.  The C should apply in full 
d. Analysis
i. Arguments for full Constitutional rights:
1) If take advantage of what these lands offer, we must give them corresponding benefits.
2) Individual not represented in gov deserves fullest protection under C from potential abuse.

ii. Arguments Against full Constitutional rights:
1) Territories have no representative government in the U.S.  C should not apply to those who had no part in the shaping or ratifying of it  
2) Against national ethos to admit those who don’t share our institutional convictions/traditions
IV. Protection of Economic Rights: Substantive Due Process (14th A)
1. Birth and Development of Substantive Due Process
a. Began with Dred Scott decision that Missouri Compromise unconstitutionally deprived slaveholders of property under 5th Am.
b. Slaughterhouse had rejected substantive due process.  But the dissents in that opinion had embraced it.  By 1890s, the court began applying substantive due process
2. Early Due Process Review

a. Rule of Law

i. While the state may regulate certain businesses “affected with the public interest”, it cannot regulate the purely private economic relationship between an employer and employee.
b. Lochner v. New York (1905)

i. Holding: Cannot regulate max # of hours baker works bc unconstitutionally violates liberty to K
ii. Rationale (Peckham): Police power is limited to “fair, reasonable, and appropriate exercise.”  It cannot be an “unreasonable, unnecessary, and arbitrary interference with the right of the individual to his personal liberty and right to enter into contracts…”  
iii. Dissenting (Harlan):  Judicial review of state legislation is appropriate only if a statute supposedly enacted to protect public health, safety or morals has “no real or substantial relation to that end or is, beyond all question, a “plain, palpable invasion” of fundamental rights.
iv. Dissenting (Holmes): C should not embody one economic theory or another.  As long as a reasonable man could think the law to be proper to supporting health, it should be upheld.
c. Analysis

i. Lochner invokes the economic theory of laissez-faire.  After Civil War idea was that no one should be enslaved: a man was free to contract and work however he chose.
ii. The court is imposing its view of morality upon the legislature
d. Hypos – max hour law

i. Argument in favor: 
1) All professions, when taken to an extreme, may harm individual and state has right to prevent that person from harming themselves if it poses a burden on state in other ways.  
a) Ex. results in greater health care costs, less productive society as a whole (deteriorating family values or work-life balance)
ii. Argument against: 
1) A person should be able to chose how they live their life.  
e. Maximum Wage Laws for Women

i. Muller v. Oregon – maximum number of hours that women could work in Laundromats is ok because healthy women were vital to creation of vigorous offspring.
f. Minimum Wage Laws – Adkins v Children’s Hospital (overturns Muller)
i. Under Lochner rationale, court struck down minimum wage laws as violative of freedom to K
g. CONCLUSION– Lochner/Adkins expressly overruled by West Coast Hotel Co v Parrish
i. Lochner is not good law.  Max hours and min wage laws are constitutional today.

ii. Lochner reflected libertarian ideal, flowing from Civil War, that one should be free to K.  Idealistic, however, because it presumed equal bargaining power amongst the parties.

V. Federal Regulation of Interstate Commerce 

1. Tests for Distinguishing Valid and Invalid Congressional Regulation in the Pre-New Deal Era

a. Manufacturing Versus Commerce
i. Commerce – Intercourse for trade.  Disposition and distribution of articles of manufacture.
b. Direct Versus Indirect
i. Direct effects – proximate, not remote, effect on interstate commerce.
ii. Indirect effects – but-for effects but not necessarily proximate.  Intermediate agent or condition was necessary for the activity to have an effect on commerce.
c. Flow Versus Not-in-Flow
i. Interstate commerce as a highway.  Before goods enter or after goods exit the highway, they are not in the “flow” of commerce and therefore not regulable.

1) Item used for manufacturing may be regulated while in shipment, but not regulated once received by the manufacturer
2. Case Law
a. Rules of Law

i. Regulation of interstate commerce, even to protect public health or morals, is wi USC’s power 

ii. HOWEVER, USC may only prohibit the interstate transport of articles in commerce when the articles themselves pose a moral or health hazard.
b. Champion v. Ames: The Lottery Case (1903)
i. Holding: Congress has power under Art. I, §8 to prohibit the sale and transport of lottery tickets
ii. Rationale (Harlan): Lottery tickets have value therefore are commercial in nature.  USC may prohibit, not merely regulate, a trade if the nature of the article is injurious to public health
iii. Dissenting (Fuller): USC’s act under the commerce power is a mere pretext.  
c. Hammer v. Dagenhart (1918)– overturned by US v Darby
i. Holding: Congress does not have power under Art. I, §8 to prohibit sale of commodities and articles of commerce that pose no threat themselves, but have been manufactured in amoral way.
ii. Dissenting (Holmes): A state may permit child labor as it relates to intrastate commerce; but when that same state chooses to ship goods into other states, it becomes subject to ISC 
d. Analysis

i. Prisoner dilemma problem.  Where states may act in ways contrary to the greater good by maximizing their own interests, federal coordination is needed to achieve that good.
e. Federal Criminal Law

i. Any federal criminal law must be tied to interstate commerce.

3. United States v. Butler (1936)
a. “general welfare” is not limited to Art. I §8 powers but cannot interfere with any power left to states 

b. But then rejects the act as violating the state police power.  Isn’t it always the case that anything outside of the Art. I, §8 powers is going to violate the 10th Am? 
i. No, if for example, Congress appropriated funds to build a monument 
VI. Progressive Era Amendments

1. 16th Amendment – established an income tax.
2. 17th Amendment – direct election of senators rather than through state legislatures.  
a. Amends Art. I, §3, C1.
3. 18th Amendment – prohibition of alcohol.  Repealed by the 21st Amendment in 1933.
4. 19th Amendment – grants women the unqualified right to vote.
a. This undermines the rationale behind Muller v. Oregon, and Adkins v. Children’s Hospital 
F. Economic Regulation in the Modern Era

1. Historical Background

a. The Depression Era 
2. Substantive Due Process

a. Rule of Law

i. State legislature merely must have a rational basis to be constitutional – Rational Basis Review
1) Rationale: USC is better disposed to make judgments over appropriateness of legislation than courts are for economic regulation.  They have more info and insight than does the court.  
ii. Standard for Due Process review is that: 
1) law must not be “unreasonable, arbitrary or capricious” 
2) means selected must have a “real and substantial relation” to the end goal
3) rational explanation for USC to think that law would in any way address the problem

b. Nebbia v. New York (1934)

i. Holding: Price fixing law for milk does not violate the DPC of the 14th Amendment by limiting the liberty to contract and sell at will because as per Lochner passes under rational basis review 
ii. Dissent: C has never allowed a state law to fix the price of A to support B.
c. West Coast Hotel v. Parrish (1937)

i. Holding: Law requiring a min wage for women does not violate the DPC of 14th Amendment.  The Court overturns Adkins and Lochner, holding that the state has a duty to balance freedom of K against the public good.  As long as the law is not arbitrary or capricious, it is constitutional.  
d. United States v. Carolene Products (1938) – FIFTH AMENDMENT DPC

i. Holding: (1) Does not transcend USC’s ISC power, per The Lottery Case; (2) there is no equal protection clause under the 5th amendment, so the claim that this unfairly attacks milk and not butter has not legs; (3) even if gov came forward with no evidence to support the law, the court will presume that facts support it under the rational basis review
e. Williamson v. Lee Optical (1955)

i. Holding: Does not violate the DPC, so long as there could be a rational basis that these laws would improve public trust in the eye care profession, actual reason for this law does not matter.  
3. Contracts Clause Jurisprudence

a. Blaisdell [Minnesota Mortgage Moratorium Case] (1934)
i. Constitutional for a state to alter the terms of a contract under Art. I, §10 so long as that does not substantially change rights under the K and the law is reasonable given the potential effects.
G. Judicial Review in the Modern Era

1. Footnote Four

a. Justice Stone’s opinion in U.S. v. Carolene Products set forth structure for modern judicial review 
i. Levels of Review
1) Rational Basis Review
a) Economic Regulation:  presumption of constitutionality rebutted only by a showing that there is no rational basis whatsoever for law.  Factual support is assumed to exist and be true.  Political process takes primacy in curing legislative infirmities.
i) Rebuttal – showing that:
(1) the facts upon which a statute is predicated to be false.
(2) while facially valid, application of law is unconstitutional to particular class.
2) Intermediate Review – satisfied if regulation involves important governmental interests that are furthered by substantially related means
3) Strict Review
a) Constitutional Rights: Where law appears on its face to be prohibited by the Constitution, particularly the Bill of Rights
b) Political Processes: Where the law restricts political processes, such as the right to vote, the right to peaceably assemble, and the creation of political organizations
c) “Discrete and insular minorities”: where law touches on religion, racial minorities, or other “discrete and insular minorities”
b. Fork in the Law
i. What of laws that are coached as economic but intended to achieve restriction in bill of rights?
H. Federalism in the Modern Era (1937-
I. The Commerce Power

New Deal Cases

1. National Labor Relations Board v. Jones & Laughlin (1937)

a. Holding: within USC’s Art. I, §8 power under the ISC to prohibit employers from interfering with the relations of its employees. USC can regulate intrastate activities if they have such a close and substantial relation to interstate commerce that control is essential to protect commerce from obstructions.  This power must be limited to activities that have an “immediate or direct” effect upon commerce.
2. United States v. Darby (1941) [Hammer Overturned]
a. Holding: (1) USC’s power to regulate interstate commerce is plenary and not constrained by the 10th Am. The underlying public policy is no concern to courts; (2) USC has the power to regulate employer-employee relations when the activity is related to and affects interstate commerce.
b. Rationale: (1) USC has power to regulate anything in interstate commerce, even if purpose overlaps with police power: “[Commerce power] can neither be enlarged nor diminished by the exercise or non-exercise of state power.”
3. Wickard v. Filburn (1942)

a. Holding: USC may regulate purely intrastate activities, direct or indirect, when that activity has a substantial effect on interstate commerce.  Even activities that are not commerce may be regulated if their aggregate effects have a substantial economic impact.
Civil Rights Cases
1. Heart of Atlanta Motel v. United States (1964) and Katzenbach v. McClung (1964)
a. Holding: USC may tie the prevention of racial discrimination and segregation to the commerce power by regulating or prohibiting activities it deems to be moral wrongs if they have a substantial impact on interstate commerce under rational basis review.  
Federalism Revolution Cases

1. United States v. Lopez (1995)

a. Holding: 
i. There are three categories of Commerce Power cases.  Those involving:
1) the regulation of the use of channels of interstate commerce (Heart of Atlanta); 

2) regulation and protection of instrumentalities, persons, or things in interstate commerce, even though the thing comes solely from intrastate activity (Lottery Cases); and 

3) regulation of activities that “substantially affect” interstate commerce (Wickard).

ii. There is a strong suggestion that its Commerce Power under the third category must be limited to the regulation of economic activity thus criminalization of bringing handguns within 1,000 feet of a school is invalid without a requirement that the handguns travel through interstate commerce or without congressional findings supporting the law

b. Rationale (Rehnquist): argument that handgun at schools has negative impact on education which has a negative impact on interstate economy requires court to “pile inference upon inference.” 

c. Concurring (Kennedy): law interferes with the state’s power to address local matters and contradicts the federal balance designed by the Framers.  However, emphasizes that precedent from the New Deal era still stands
d. Concurring (Thomas): return to the original meaning of the word commerce, which means “selling, buying and bartering, and transporting for these purposes.”  The entire line of “substantially affects” cases from the New Deal on are inconsistent with the Framer’s intent.
e. Dissenting (Souter): Rational basis should be standard.  Distinction btw commercial and non-commercial, economic and noneconomic is a step back towards unwise distinctions in pre-New Deal 
f. Dissenting (Breyer): Under rational basis review, in the aggregate, handgun violence in schools has a substantial effect on interstate commerce.
2. United States v. Morrison (2000)

a. Holding: When USC seeks to regulate intrastate activities that have a substantial effect on interstate commerce (3rd category), it may only may only regulate economic activities.  “Constitution requires a separation between what is truly national and what is truly local”.  Where USC regulates non-economic activities, the Court will not aggregate the effects per Wickard, even if USC fact finding establishes a connection between the two.  Gender motivated crimes fall w/in the latter.
b. Rationale (Rehnquist): But-for connection between activity and interstate economy is insufficient.  
c. Dissent (Souter): Under rational basis review, there was a mountain of data showing the connection between gender-motivated violence and deleterious effects on the economy.  Invokes Gibbons.
d. Dissent (Breyer): No effective line distinguishing constitutional and unconstitutional exercises of Commerce Power.  The risk of declaring a constitutional law unconstitutional would create greater harm than the benefits from drawing an arbitrary line somewhere.  USC should be left to determine where the line is to be drawn.
e. Analysis: 

i. Line Drawing
1) In favor: 
a) Federalism preserves a second government in the states to serve as laboratories of democracy.  Draw a line and allow the states to determine local solutions.
b) Administrative efficiency that demarcates what is and is not constitutional.

2) Against: 
a) Coordination problems may require federal action and proscribing certain laws may prevent effective governance between the two forms of government.
b) Because USC is subject to the political process, if USC oversteps its bounds the people can in effect draw a new line in ways that the courts cannot easily do.

3) Neither: What is left unconstitutional may be so small, drawing a line may have no real effect
3. Gonzales v. Raich (2005)

a. Holding: Rational basis applies.  USC may regulate purely intrastate activity that is economic (3rd category), but not necessarily commercial (ie. produced for sale), if it is necessary to effective regulation of the interstate market in that commodity.  Economic activity is defined as the “production, distribution and consumption of commodities.”
b. Rationale (Stevens): Distinguishes Lopez and Morrison because (1) those were facial challenges to the entire statute, whereas this challenge seeks to excise one section of a valid federal statute. (2) this is economic activity whereas Lopez and Morrison were not.  
c. Concurring (Scalia): USC may have reasonably concluded that in order to prevent interstate commerce of weed, it was necessary to prohibit possession (noneconomic activity) of it intrastate.
d. Dissenting (O’Connor): Affirming USC when it regulates through broad schemes rather than piecemeal, gives USC the wrong incentive.  It removes all limits on Commerce Power.  
4. Method of analysis

a. Category

i. Start with the three categories of Commerce Power and determine which category it applies to.  
ii. Based on the facts see if you can align the case more closely to Lopez/Morrison or to Raich.  Is the law similar to possession of a gun or possession of a drug?  Is it more akin to rape?  Try to distinguish the opposing case in anyway possible.

b. Economic v. Noneconomic

i. If the “substantial effects” category does apply, is the activity “economic,” meaning does it involve the “production, distribution or consumption of a commodity”?  Be careful here of services, the Court would most likely find a creative way to include them.  

ii. If economic, rational basis applies, aggregation is allowed, and the law is most likely constitutional under Gonzales.  If noneconomic, rational basis does not apply, aggregation is not allowed, and Lopez/Morrison are still on point.

iii. Even if it is noneconomic, Scalia in his concurrence suggests that it would be constitutional if necessary and proper to effective regulation of a market for the commodity.  Would he get 4 votes from the more liberal wing on this?

c. Jurisdictional Element

i. Is there a jurisdictional element to the statute which implicates interstate commerce?  In Lopez, for example, “Can’t bring gun that has traveled through interstate commerce within 1000 feet of school.”  The Lopez case says that this alone might have cured the defect in the statute.

d. Broad regulatory scheme

i. In Raich, and following Perez, the court noted that it was unwilling to excise from a valid regulatory scheme one part that was on the fringe of constitutionality.  As long as the law was a valid means to the end of regulation, it could override a state law to the contrary.   If there is a valid regulatory scheme in place, this suggests congress has fully debated the matter and found it to be constitutional.  See O’Connor’s rebuttal to this argument.

II. Dormant Commerce Clause

1. Overview of the Law

a. Gibbons/Willson: States may regulate interstate commerce when USC has not acted.

b. Cooley: BUT, state laws that infringe on truly national areas or admit of 1 uniform system of regulation may violate CC even if USC has not acted.  Depends on type of law at issue.

c. Wheeling Bridge: BUT, USC can permit state laws that otherwise would violate Commerce Clause.

2. When Is a State Law Violative Under Category II?

a. Facially Discriminatory: Law openly discriminates against out-of-state economic interests in a way that is like a tariff, quota or embargo, the law is subject to a per se rule of invalidity.
b. Market Participant Exception: Laws that would otherwise be invalid under Philadelphia test are valid if state enters open market and acts as buyer or seller.  State law can facially discriminate against out of state suppliers or buyers.

c. Facially Neutral:  Pike Balancing Test: If law regulates evenhandedly for a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on ISC far outweighs the local public benefit.

3. Purpose of Limits to State Power under the Dormant Commerce Clause
a. Creates a free-trade zone within U.S., lowering transaction costs and improving economic efficiency.
b. Prevents discrimination against out-of-staters who are not represented in drafting state’s legislature.
c. Reinforces identity of Americans, rather than citizens of a state.
4. Arguments For and Against Dormant Commerce Clause Jurisprudence

a. For: Overly burdensome for USC to have to police discriminatory state laws.
b. Against: Scalia and Thomas, based on a lack of clear textual support in the C, both think overturning state laws that violate the DCC should be left to USC.
III. Taxing and Spending Power

1. Steward v. Davis (1937)

a. Holding: Giving tax breaks to employers if they comply with certain standards is a constitutional use of the taxing and spending power.  Temptation is not coercion: When the state has a choice, even if highly tempting, there is no coercion and the law is valid.  However, this is only true as long as the statute is within the scope of national policy and power.
b. Rationale: Focus on coordination problems.  The Depression and New Deal taught us that the federal government is needed to provide national administration.  
2. South Dakota v. Dole (1987)
a. Rule of Law (less stringent than Lopez)
i. Four-part test to determine constitutionality of a spending statute:
1) Must be for the general welfare;

a) No law has ever been shot down as not being for the “general welfare”

2) If USC makes state receipt of federal funds conditional, it must do so clearly;

a) USC is normally clear

3) Conditions on fed. grants may be illegitimate if unrelated to the fed. interest in the program;

4) Spending cannot violate other constitutional provisions.

b. Case
i. Holding/Rationale: USC has power to condition spending on repeal of state law if passes test 
ii. Dissent (O’Connor): connection btw the provision and the federal interest was too attenuated
c. Analysis

i. The issue of coercion implicates the fourth part of the test.  If package is so coercive as to force state into a decision that directly would not be allowed, there is no difference between the two.

IV. The Power to Enforce the Reconstruction Amendments

1. Jurisprudence

a. USC has enforcement power to pass legislation under §2 of the 15th Amendment that remedies constitutional violations even if it prohibits conduct which is not itself unconstitutional and intrudes into the legislative spheres previously reserved to the states.
i. South Carolina v. Katzenbach (1966)
1) Holding: Although literacy tests are not facially discriminatory), they may be applied in a way to make them discriminatory.
2) Dissent (Black):  blatantly disturbs federalism.
b. USC has broad enforcement power (akin to rational basis) under §5 of 14th Amendment to declare state voting laws unconstitutional even if SCOTUS has not declared them unconstitutional.  This power may be executed in a piecemeal fashion and need not extend protection to all groups at once. 
i. Katzenbach v. Morgan (1966)
1) Holding: Yes, USC has power under §5 of 14th Am. to declare a law unconstitutional and bypass courts so long as law is “plainly adapted to” enforcing the Equal Protection Clause and does not violate the letter and sprit of the Constitution. 
c. BUT USC’s power is limited to remedial measures.  There must be a “congruence and proportionality” between the constitutional violation and the legislative remedy; USC cannot substantively change the rights under the 14th Amendment; only the Court may define those rights.
i. City of Boerne v. Flores (1997)
1) Holding: USC may not pass legislation that redefines substantive Constitutional rights, such as those under the Free Exercise Clause.  Rather, it may only pass legislation whose means have “congruence and proportionality” to the injury to be remedied.
ii. United States v. Morrison (2000)
1) Holding: §1 of the 14th Am. only applied to states and not to private individuals (“No state . . . shall deny . . .”).  A battery is a private action, not a state action.  Plus it is lacking “congruence and proportionality” 
2) Rationale: Unlike the Voting Rights laws, this law does not have a sunset provision, nor does it target particular states that might be more delinquent than others thus permanently alters substantive rights under C 
3) Dissent: There is congruence and proportionality: the problem is state inaction and the remedy, while aimed at private individuals, was addressing failure by the states to enforce 
V. Congressional Regulation of State Governments

1. Jurisprudence

a. USC is free to regulate the states through the Commerce Power
i. Garcia v. San Antonio Metro Transit [Overrules Nat’l League of Cities] – 1985 
1) Holding: Determination of state immunity from federal regulation does not turn on judicial appraisal of whether a particular function is “integral” or “traditional”, rather the primary check should come from the political process
2) Rationale: States have strong representation in the federal government and their role in political process should govern limits.  Any judgment by the courts as to what is and is not regulable is subject to judicial bias over what is and is not a traditional state function.
3) Dissent (O’Connor): Nothing to suggest any limitation on a federal government that has only expanded its powers under the Commerce Clause.  Per McCulloch, this holding violates “the spirit of the Constitution” because the sprit of the 10th Am. is that “States will retain their integrity in a system in which laws of U.S. are nevertheless supreme.”
b. BUT, when USC intrudes on traditional state functions, it must do so with a plain statement.  Lacking such a statement, the presumption is in favor of the States
i. Gregory v. Ashcroft (1991)
1) Holding: USC has not clearly stated its intention for a statute to apply to a particular group of individuals, the court will not attempt to construct the statute.  It is presumed not to apply in the absence of clear language otherwise.
2) Rationale: Our system of federalism ensures a decentralized government; diversity of democracy; experimentation in laboratories of democracy; a means to check the abuses of power; and finally preservation of liberty.
3) Dissent: Invoking Garcia, this should be left to the political process.  No need to give the states the benefit of the doubt.
c. AND, USC cannot commandeer state control of its legislative function by ordering it to do things, BUT can negative commandeer state legislative function by taking certain subjects off state agenda.
i. New York v. United States (1992)
1) Holding: USC can not regulate state legislative function in such a way as to force a choice between adoption of 2 federal regulations. 
2) Rationale: Federalism was designed to preserve accountability.  Allowing feds to set state legislature means people don’t know who should be held accountable.
3) Dissent: Garcia worked here because through the political process, the NY legislature and NY’s USC representatives both approved the law.
4) Counterarguments: The weakness to this argument, however, is that the 10th Am. reserves the unenumerated powers to the states and the people.  The states cannot voluntarily cede power to USC that it does not have at the expense of the people.
ii. Negative Commandeering
1) USC has power to say (1) either adopt federal regulations and regulate yourself; or (2) pass the buck and let us regulate according to federal guidelines, but you are forbidden from regulating (Supremacy Clause justification) (Immigration as an example).
d. AND USC cannot commandeer state control of its executive function by ordering it to do something. 
i. Printz v. United States (1997)
1) Holding: USC may not skirt the holding of New York v. U.S. by bypassing the legislature and merely commandeer the state executive official directly.
2) Rationale: (1) Although TEXT of C is silent, nothing suggests that historically USC was intended to have this power; (2) STRUCTURE: Allowing USC to do this would impermissibly transfer power to the USC; (3) Execution of the laws must be overseen by the President, not USC.
3) Dissent: (1) Garcia is sufficient; (2) Federalist papers embrace state officials carrying out federal law; (3) has the perverse result of expanding federal power and bureaucracy by invoking state’s rights.
2. Argument/Counterargument

a. Should the courts or the political process protect the states from federal overreach?
i. Argument for the political process:
1) States are political powerful and have federal representatives;
ii. Counterargument for courts
1) Congress people represents the people themselves, not the states as states (after 17th Am)
2) The electorate is not particularly knowledgeable about USC overreach;
VI.  State “Sovereign Immunity”

1. Historical Background

a. SCOTUS has read 11th Amendment expansively: state may not be sued 1) for money damages; 2) under federal question; or 3) in diversity; 4) by out-of-staters; or 5) in-staters; 6) without its consent.

2. Why is this jurisprudence so wrong?

a. Textual: The 11th Amendment does not (1) extend to federal question cases; or (2) say that citizens of a state may not bring a suit against its state.
b. Structural: Federal law is the supreme law of the land.  Why would it make sense that an entire political entity should get a free pass?
c. Historical: It was not the Framers’ intent for the states to be immune.
d. Ethos: The people are sovereign, not the states.  States are equivalent to the King of England here.
3. How are States Still on the Hook?

a. You can sue a state for an injunction, just not money damages.

b. The United States has standing to bring a suit on your behalf for money damages.

c. Per Ex Parte Young, sovereign immunity does not extend to lawsuits seeking injunctive relief against a specific state official.

d. Does not extend to municipalities.

e. The State can consent to suit.

4. Abrogation of State Sovereign Immunity Under Reconstruction Powers
a. while USC’s power to subject states to damages suits under the Commerce Clause is limited, it is virtually plenary under §5 of the 14th Am.  This power to subject state’s to suit is limited only by the “congruence and proportionality” test from Boerne.
I. Separation of Powers in the Modern Era

I. Executive Privilege

1. Rule of Law

a. The President’s communications are presumed to be covered by Executive Privilege;
b. BUT, in a criminal case, where there is demonstrated and specific need for evidence based on presidential communications, the Executive Privilege does not apply;
c. UNLESS matters of national security, military, or diplomacy would be compromised.
2. United States v. Nixon (1974)
a. Holding: Nixon may not use executive privilege to prevent the subpoena of the tapes.  Executive privilege must give way to a demonstrated specific need for evidence in a criminal trial absent the need to protect military, diplomatic or sensitive national security secrets.
b. Rationale: The executive privilege comes from (1) a general need for all gov’ts to keep communications private; and (2) an intra-branch need to keep information insulated.  However, these interests and needs are out-weighed by the need for due process of law and the administration of justice based on full presentation of the facts.  
3. Clinton v Jones (1997) – P can be civilly sued in federal court while in office for conduct unrelated to actions arising out of his official conduct in office
II. President’s Appointment Power

1. Constitutional Law

a. Appointments Clause
i. “[The President] shall nominate, and with… the advice and consent of the Senate, shall appoint Ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other officers of the United States, whose appointments are not . . . otherwise provided for [in the C]”
ii. BUT “Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the courts of law [alone], or in the heads of departments [alone].”
2. Morrison v. Olson (1988)
a. By federal law, one branch of government may nominate and appoint inferior officers to serve in another branch of government so long as the function of the branch making the appointment is not incongruous with the function to be performed by the inferior officer.

b. USC may limit the President’s removal power except when the position is vital to the central function of the executive branch.

c. An inferior officer is determined through a four-part test as someone who:

i. Is subject to removal by the executive branch through the AG upon a good faith showing;

ii. Has limited duties that do not extend to policy making;
iii. Has limited jurisdiction, set by the branch to which he is appointed and the branch making the appointment.
iv. Has limited tenure limited to the length of the investigation.  .
III. Presidential Privileges and Immunities and Impeachment

Privileges and Immunities
1. Rule of Law

a. The P is immune from suit for damages arising out of his official conduct 
b. BUT the P may be sued in a civil case in federal court, subject to appropriate management of the case to allow for him to carry on his executive duties (Clinton v. Jones – 1997).
Impeachment

1. Procedure

a. Only the Senate may convict and its determination is not reviewable by a court of law.

2. Constitutional Law
a. Art. I, §2: “The House of Representatives . . . shall have the sole power of impeachment.”
b. Art. I, §3:  “Senate shall have the sole power to try all impeachments.” Chief Justice shall preside: and no person shall be convicted without the concurrence of two thirds of the members present.”

c. Art. II, §4: “President, Vice President and all civil officers of US, shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.”

3. “Treason, Bribery and other High Crimes and Misdemeanors”
a. Treason and bribery are both crimes against the state.  One argument is then that the “other high crimes and misdemeanors” should be limited to these crimes as well.

b. The Senate is judge both of law and fact.  

c. The term misdemeanor is not the modern definition.  Rather, it means malfeasance or “bad acts.”

d. Consider the following crimes:

i. Lying under oath and obstruction of justice: most likely depends on the nature of the lie.  Some lies may in fact be necessary for the safety of the American people.  Others may compromise safety and be more serious.

ii. Lying in the State of the Union Address: Technically not perjury because not under oath.
iii. Small stash of marijuana found in the oval office:  May be sensible to compare to the layperson.  If the offense would be imprisonable, perhaps conviction seems merited.

iv. Prostitution: Clearly impeachable.  The office of the presidency should not be used for illicit sexual activities.  This just seems morally wrong.

e. Consider the following “misdemeanors”:

i. President seeks approval from an astrologist before making decisions: This would depend on the political climate of the time and the gravity of the decision.  There may be not a whole lot of difference between this and praying to God.  

ii. President seeks approval from Tony Blair on every decision: This is an extreme.  Certain some military decisions might consult the leader of a foreign country.  But subjecting all decisions in effect is abdicating responsibility.

iii. Plain incompetence: One argument against this is that were  the standard, the C might explicitly state so.  Another argument is, that’s what elections are for.
IV. President’s Veto Power

1. Constitutional Law

a. Bicameral Clause: Every bill has to pass both the House and the Senate.
b. Presentment Clause: Before the bill becomes law, it must be presented to the P
c. Veto Clause: If he approves the bill, he signs it into law; if he does not, he vetoes it back to USC.
2. Jurisprudence

a. USC may not retain a legislative veto.  When USC acts legislatively, it must pass a bill through both houses of USC and present that bill to the President, who has the sole authority to veto. 
i. INS v. Chadha (1983)
1) Holding: The legislative veto was unconstitutional.  
2) Concurring (Powell): Legislative veto is not per se unconstitutional.  Rather, USC is acting in a judicial capacity without any precedent to base its decision on (like impeachment).
3) Dissenting (White): This has the exact same effect.  If USC had this power before, they should be able to delegate it but retain a veto they always had.
4) Analysis: This law made the court uncomfortable because it singled out individuals. 
b. A bill is not divisible.  A Pr. cannot exercise veto power over one part but not other parts.

i. Clinton v. City of New York (1998)
1) Holding: Line item veto not constitutional.  Bill passed, signed, or vetoed in full, not parts.
2) Rationale: By vetoing the provision, the P is legislating rather than executing.  Preserve separation of power for protection of liberty.
3) Dissenting (Breyer): Realist approach: This can be viewed as simply giving the P discretion over what programs to execute and which to not.  
V. President’s War Powers

1. General Power

a. Jackson’s Youngstown Framework

i. With Congressional Approval: When P acts pursuant to express or implied grant of authority from USC, his authority is at its maximum. Strong presumption of constitutionality.
ii. Twilight Zone: When USC has neither granted approval or disapproval, the President operates in a gray area based on concurrent power granted by the C to both USC and the P.  His actions may only be judged based on the circumstances of the surrounding events.
iii. With Congressional Disapproval: When the P acts contrary to the express or implied will of USC, his powers are at their lowest and judicial scrutiny at its highest.
b. Youngstown Sheet & Tube v. Sawyer (1952)
i. Holding: Truman could not constitutionally seize private property without express Congressional authorization
ii. Rationale (Black): No statute or provision of C gave Pthis power.  This was not a theatre of war.
iii. Concurring Opinions

1) Frankfurter: Power comes form law or precedent.  Taft-Harley Act considered giving the P this power, but decided against it.  When USC has implicitly denied such authority, un’Cal.
2) Douglas: This is legislative power, not executive; exigency doesn’t increase P’s power.
3) Jackson: Applying the above test, this falls within the third category and is unconstitutional given USC’s implicit rejection of this authority under Taft-Harley.  The Framer’s knew and understood emergencies and would not have intended to grant such unqualified power.
iv. Dissenting (Vinson): Relies on (1) Prudentialism: in times of emergency, someone must act and the President is often only one with power to do so; (2) Historical precedent:  Prior Ps all exercised presidential powers without authority from USC.  
2. Military Tribunals

a. Rule of Law

i. With authorization from USC, the executive branch has the power to try a U.S. citizen defined as an unlawful enemy belligerent under the laws of war in a military tribunal (Ex Parte Quirin).

ii. The Executive’s power to order military tribunal in the absence of USC’s authorization is as of yet undetermined.

iii. BUT, a U.S. citizen not clearly defined as an enemy belligerent may be tried in a military tribunal only when (1) the civilian courts in the district in which he is detained are closed; and (2) the jurisdiction is within an active theater of military operations (Milligan).
b. Ex Parte Quirin (1942)
i. Holding: All prisoners, including U.S. citizens, may be tried in a military court because they violated the Laws of War.
ii. Rationale: By crossing into sovereign territory without a uniform on, they may be tried in military courts.  Does not matter that U.S. citizen might qualify under Treason clause of Art. III because he is enemy belligerent under the laws of war.  
c. Analysis
i. A U.S. citizen or any person holding allegiance to the U.S. should be tried in a civilian court for treason, per Art. III of the Constitution.
ii. Quirin treats violations of the laws of war as mutually exclusive from the laws of treason.  If you’re wearing a uniform, you are granted all the procedural rights of a civilian court; if not, you are only afforded procedural rights under a military tribunal.
3. Detention

a. In the United States

i. U.S. Citizens

1) Where P has been given implicit or explicit authorization by USC to detain U.S. citizens that are (1) designated to be enemy combatants; and (2) captured in enemy territory, he may do so provided that citizen is given opportunity to contest that designation and  detention.  
2) Procedural rights in contesting that designation must reflect balance between government’s interest in preventing citizen from rejoining enemy and the individual’s interest in freedom.
3) Hamdi v. Rumsfeld (2004)
a) Holding: Bush Administration has authority to detain a U.S. citizen who has been labeled an enemy combatant, but it must give the citizen the right to challenge that designation.  Gov may proceed in a neutral military tribunal, use hearsay evidence, and enjoy a rebuttable presumption.  However, must present Hamdi with a factual basis for detention, offer him opportunity to defend himself, and grant him access to legal counsel.
b) Rationale: [Vacate & Remand] AUMF gave implicit authorization for detention of U.S. citizens and thereby was an exception per the NDA.  However, the Mathews balancing test required the above procedural rights.
c) Souter/Ginsburg: [Release him but remand]  AUMF did not clearly give P authority to detain U.S. citizens.
d) Scalia/Stevens: [Reverse and release] “If civil liberties are to be curtailed during war, it must be done openly and democratically.   They should not be quietly eroded.”  Should be tried under treason; HC should be suspended; or let him go.  Distinguishes Quirin on grounds that  status as an enemy belligerent was conceded.
e) Thomas: The President should have this authority and the court’s have little expertise to assess who is an isn’t an EC.  Even accepting the Mathews balancing test, the court got it wrong; government’s interest in safety is not given sufficient weight.
ii. Non-U.S. Citizens

1) Non-citizen arrested in US may be detained w/o procedural protection granted to US citizens
2) Ali Almari (Placed in military custody and has not been able to challenge his detention.)
b. In Guantanamo Bay

i. U.S. Citizens

1) U.S. citizens most likely cannot be detained at Gitmo based on the Military Commission Act.
ii. Non-U.S. Citizens

1) Federal Habeas Corpus Act extends to Gitmo, allowing detainees to challenge detention. 
2) Court has not yet determined whether USC’s authorization is necessary to allow HC filings. 
3) Military tribunals must comply with Geneva Conventions unless USC has said otherwise
4. Torture

a. May P torture enemy combatants abroad?  Does it matter whether there is USC authorization?
b. If P has the authority to kill EC, U.S. citizen or not, why does he not have the power to torture them?
i. Death is more humane than torture.  But seems to be an emotional, gut-based argument, perhaps a moral one, but certainly not a legal one.
IV. Limits on Federal Judicial Power

1. Jurisdiction Stripping

a. Art. III gives power to USC to create lower courts and gives appellate jurisdiction to the SCOTUS, with such exceptions as USC shall make.
b. Creates possibility that USC can remove a subject from original jurisdiction and from appellate jurisdiction, thus removing it completely from the federal courts.  Can it do this?

i. Two views: (1) Yes: there are no limitations on Congress’s control (2) No: While USC can strip the courts of diversity jx, it cannot strip it of some federal question jx.  Must be some federal court to hear a matter related to the federal government.

2. Pretext – should be overturned if Congress passed it under pretext of executing its powers (McCulloch)
3. Standing – doctrine that allows the court to hear a claim.  To have standing and be justiciable, Art. III requires litigation to be a “case of controversy.”  It can’t give advisory opinions.
a. Rationale: Promote J restraint, restrain officious intermeddlers, ensure controversies based on fact
b. Requirements:
i. Injury in fact that is concrete and imminent and not abstract or remote (based on substantive law)
ii. The injury must be fairly traceable to the challenged action.

iii. The injury is likely to be redressed by the judicial remedy requested.

c. Problem: Can be used to either keep in or kick out favored or disfavored litigation.  
i. Kicking-Out: Pledge of Allegiance case, which was brought by the father of a son who was emotionally injured by having to say “Under God” in the Pledge of Allegiance.  SCOTUS said no standing because father was not injured in fact.

1) Prudential standing – deny standing if P is not type USC intended to provide a remedy.

ii. Keeping-In: Mass. v. EPA.  SCOTUS upheld standing though (1) injury was not immediate or clear; (2) not clearly caused by car emissions; (3) regulating emissions might not solve problem.

4. Ripeness and Mootness
a. Ripeness: Relevant events upon which Ct. must make a determination have not happened.  
i. E.g. proposed bill would establish a partial taking of your property, but has not become law yet.
b. Mootness: Case has become stale and nothing is left to dispute or be remedied.  
i. E.g. case challenging affirmative action dismissed bc he was later admitted and about to graduate
5. Political Questions (from Marbury and Baker v Carr)
a. Ct can’t hear cases the resolution of which is left to the other branches, ex. impeachments
b. Lack of judicially manageable standards for resolving the issue
c. Impossibility of resolving it w/o expressing lack of due respect for another branch
d. Unusual need for unquestioning adherence to a political decision already made
e. Potential for many pronouncements by different departs on one question
J. Procedural Due Process
1. Overview

a. 14th Am.: “No person may be deprived of life, liberty or property without due process of law.”
2. Rule of Law

a. The constitutional test requires a balancing of (Mathews v. Eldridge):
i. Value of private interest that will be affected by the official action;
ii. Risk of an erroneous deprivation of that interest through the procedures used and the probable value of additional or substitute procedural safeguards;
iii. Government’s interest, including the (a) function involved and (b) the fiscal and administrative burdens that the addition or substitute procedural requisites would entail.
b. BUT, where the recipient has no other basis besides the benefit for subsistence (“brutal need”), the Constitution requires a hearing before termination of benefits.  That guarantees (1) notice; (2) opportunity to be heard; (3) opportunity to confront adverse witnesses; (4) right to retain counsel; but (5) does not arise to procedural protections of a judicial proceeding. (Goldberg)
c. Rationale: The greater the interest is akin to property, the less procedural protections are needed; the more the interest becomes one of subsistence, and therefore, liberty, the greater the protections.
3. Cases
a. Goldberg v. Kelley (1970)
i. Holding: Full evidentiary hearing is required before a recipient of certain government benefits can deprived of such “property”
ii. Rationale: Where a party lacks independent resources to subsist while she challenges the termination of benefits, the state’s interest in not erroneously paying benefits is outweighed by the reliance and basic survival interests of the individual.
iii. Dissent: This will only increase administrative burdens and reduce benefits to the individuals.
b. Mathews v. Eldridge (1976)
i. Holding: Termination of disability benefits without a pre-termination hearing does not violate DP, it is satisfied with access to one’s file, the right to challenge and add information.
ii. Rationale: Balancing the state’s interest against the private interests, there are less compelling concerns over disability benefits than welfare benefits, those terminated from disability benefits can still turn to the state for welfare benefits as a last resort.
K. Fundamental Rights Under the Due Process Clause
I. The Origins and Theory of Modern Fundamental Rights Adjudication

1. Overview

a. Follows from the natural law tradition
2. Early Case Law
a. Distinction btw personal rights, which are good law, and economic rights (Lochner), which aren’t
3. Modern Era

a. Griswold v. Connecticut (1965)
i. Rule of Law

1) The constitution guarantees a married couple the right to use contraceptives.
ii. Case
1) Holding: Constitution provides a married couple the right to use contraceptives
2) Rationale (Douglas): Explicit rights protected by the Bill form a penumbra over periphery rights that are necessarily implied so as to give these explicit rights meaning.  Together, the 1st, 3rd, 4th, 5th, and 9th Ams. create a zone/right of privacy that prevent unwarranted government interference by which right for married couple to use contraceptives is protected 
3) Concurring (Goldberg): This is a fundamental right reflected by the “traditions and collective conscience” of the American people and protected by the 9th Am., which does not create an independent source of rights but merely affirms existing rights.  The state must show a compelling state interest to justify such an invasion of rights.
4) Concurring (Harlan): Fundamental rights are based on societal traditions that evolve over time rather than penumbras.
5) Concurring (White): Strict scrutiny should apply because this is more than economic reg
6) Dissenting (Black & Stewart): This law is stupid but there is no right to privacy in the constitution nor does the 9th Am. magically preserve this right.  
iii. Problems with Penumbras
1) This is Lochner all over again.  It’s simply replacing one moral regime for another.
b. Eisenstadt – extends Griswold to unmarried couples on the basis of EPC, “If the right of privacy means anything, it is the right of the individual… to be free from unwanted governmental intrusion into matters so fundamentally affecting a person”
c. Carey v. Population Services – extends Griswold to minors
II. Abortion

1. Rule of Law
a. Due Process Clause of 14th Amendment provides a constitutional right to an abortion through point that fetus is viable.  State may prohibit abortion after point of viability, but must create an exception to save the life of the mother (Roe).
b. BUT, state may regulate abortion procedure from conception to the point of viability so long as that regulation does not pose an “undue burden” on mother’s constitutional right to an abortion by “placing a substantial obstacle in her path.” (Casey)
c. State may require (1) “informed consent” forms; (2) mandatory 24-hour waiting period; (3) parental consent for a minor, with a judicial bypass; (4) certain record keeping and reporting requirements; BUT, (5) the state may not require a married woman to receive consent from her husband. (Casey)

d. State may not ban Dilation & Extraction (D&X) procedures if there no health exception (Stenberg).

e. BUT Congress may ban D&X procedures without providing a health exception where it has presented evidence showing that it is never necessary (Gonzales v. Carhart)
2. Roe v. Wade (1973)
a. Holding: Balance state’s interest in protecting potentiality of life against woman’s right to choose 
b. Rationale: Court finds that the Due Process Clause of the 14th Am. provides a substantive right to an abortion based on the zone of privacy identified in Griswold.  
c. Dissenting (Rehnquist): Healthy part of the country is in favor of banning abortions, so this is in no way a fundamental right.  Abortion is classic economic activity in the same way as eye care is should be subject to rational basis review.  BUT agreed that a law banning abortion outright with no health exception would not pass rational basis.
d. Dissenting (White): Court undermines state’s interest in potentiality of life, should be left to legislatures to decide.
3. Arguments
a. Emancipating doctors rather than women’s rights
b. Equal Protection Clause argument 
1) State anti-abortion laws force a woman to have a child she does not want to have. 
a) Counterarguments: only apply to pregnant women, not all women, and therefore are not discriminatory on their face.  One could argue that pro-choice laws discriminate against men because they thrust fatherhood upon them without a choice in the matter.

4. Casey v. Planned Parenthood (1992)
a. Holding:  Laws that regulate abortion are valid under DPC unless it poses an undue burden on a woman’s right to an abortion.  An undue burden occurs when the state places a substantial obstacle in the path of the woman seeking an abortion.
b. Rationale (O’Connor, Kennedy, Souter): Fundamental facts and assumptions underlying Roe have not undermined it, society has tremendous reliance interest in shaping activities around that decision, and law had not proved to be unworkable or intolerable.  Overruling would undermine faith in court.
c. Concurring (Blackmun): Stresses the EPC argument he failed to make in Roe.
d. Dissenting (Rehnquist): Roe should be reversed and the rational basis test adopted.
e. Dissenting (Scalia): Court should get out where it has no right to be.  C says nothing about abortion.
5. Post-Casey
a. Stenberg v. Carhart (2000)
b. Gonzales v. Carhart (2007) – Court deferred to USC, which had done (erroneous) fact finding suggesting a health exception for D&X was never necessary with D&E as an alternative
6. The Coming Years

a. Court still 5-4 in favor of Roe.  In favor: Kennedy, Souter, Breyer, Ginsburg, and Stevens; Against: are Scalia and Thomas.  Roberts and Alito are presumed to be against Roe.  
III. Sexual Orientation and Privacy

1. Rules of Law
a. A law forbidding consensual sodomy between members of the same sex is un’Cal (Lawrence)
b. Liberty under C may protect an individual’s fundamental right to engage in consensual, private sexual conduct. These rights may only be quasi-fundamental in some cases. (Lawrence)
c. It is unclear whether laws forbidding such conduct are to be judged on the basis of strict scrutiny as a fundamental right or rational basis review. (Lawrence)
d. Finally, if strict scrutiny applies, it is clear that prohibition on the basis of immorality is not a sufficient compelling state interest.  If rational basis applies, is immorality also not a sufficient state interest? (Lawrence)
2. Bowers v. Hardwick (1986)

a. Holding: Homosexuals don’t have fundamental right under DPC to engage in consensual sodomy.
b. Rationale (White): Under rational basis review, morality is a sufficient reason to ban something. 
c. Concurrence (Berger): Judeo-Christian values have long been against sodomy.
d. Dissenting (Blackmun): Issue should be fundamental right to private consensual sexual activity by any person.  14th Am. should protect fundamental right to conduct intimate relationships in home.
e. Dissenting (Stevens): Griswold and Eisenstadt protect fundamental right of heterosexual couples, married or not, to engage in consensual sexual activity within the privacy of the home.  Justification that act is “immoral” or minority is “disfavored” is an insufficient “compelling state interest.”
3. Lawrence v. Texas (2003) – overturns Bowers
a. Holding: Individual decisions about intimacy are protected by liberty under DPC, regardless of whether the choices are made by unmarried or married persons.  Immoral is not sufficient to prohibit 
b. Rationale (Kennedy): “emerging awareness” that liberty substantially protects adult persons in deciding how to conduct their private lives re: sex.  Unlike Roe, stare decisis does not require upholding Bowers because people have not ordered their affairs around that holding.  
c. Concurring (O’Connor): Moral disapproval of a group is not a legitimate state interest under EPC and fails under rational basis for that clause.  Would not overturn Bowers because states should be able to enforce these laws against both hetero and homosexual individuals.  
d. Dissenting (Scalia): Morality is sufficient state interest under rational basis test.  Bigamy, same-sex marriage, incest, adultery, fornication, bestiality, obscenity sustained on immorality
e. Dissenting (Thomas): Silly law, but not in the text of the C.
IV. Fundamental Rights in the Face of Death (Right to Die)

1. Rules of Law
a. DPC provides fundamental right for competent person to refuse lifesaving measures (Cruzan)
b. State may impose procedural safeguards that prohibit a guardian or family member from refusing medical treatment on behalf of an incompetent person in the absence of clear and convincing evidence that individual desired such an action to be taken were she to be incompetent. (Cruzan).
c. State may prohibit physician-assisted suicide if it provides patient’s right to remove treatment at their request.  (Glucksberg).
2. Cruzan v. Missouri (1990)
a. Rationale (Rehnquist): Competent individuals have a significant liberty interest in wanting to refuse medical treatment and C protects a right to be free from such physical intrusion. Where another individual seeks to make that decision for an incompetent person, state’s interest in preserving life is sufficient enough to warrant certain procedural safeguards.
b. Concurring (O’Connor): Explicit constitutional right for a competent to refuse treatment: the state may not invade basic ideas of physical freedom and self-determination.
c. Concurring (Scalia): If state can proscribe suicide, it can proscribe choice by another individual to refuse medical treatment that leads to death. Let people decide where reasonable people disagree.
d. Dissenting (Brennan): State interest here should be limited to preserving the accuracy of Cruzan’s decision to refuse life-saving medical treatment.  Not a compelling state interest to say that the risk of error should lie on the side of life, not death.
e. Dissenting (Stevens): Criticizes fact that a constitutional right hinges on whether a person had the foresight to make a living will.  
3. Washington v. Glucksberg  (1997)

a. Holding: To be fundamental, a right must be (1) carefully described; and (2) objectively be deeply rooted in history and tradition of the American nation and implicit in the concept of ordered liberty.  
b. Rationale (Rehnquist): Narrowly construed, right to commit suicide with the aid of a physician is not compelling because there is no tradition of such a right.  Because this is not a fundamental right, state’s asserted interest in 1) preserving life; 2) maintaining integrity of medical profession; 3) protecting vulnerable groups from abuse or mistake; 4) preventing euthanasia -> rational basis 
c. Concurring (Souter): Tradition alone is insufficient, because tradition changes over time.
d. Concurring (O’Connor): No general right to suicide though may be qualified for terminally ill 
e. Concurring (Stevens): No tradition supporting as fundamental. State interests outweigh person’s 
V. Modern State of Fundamental Rights Jurisprudence

1. What are fundamental rights?
a. Those rights “objectively deeply rooted in this nation’s history and tradition and implicit in the concept of ordered liberty” (Glucksberg).  But, does an “emerging awareness” of a traditional right (Lawrence) or the evolutionary process that makes fundamental rights a “living thing” (Harlan, J., dissenting, Poe v. Ullman) count?
b. There must be a “careful description of the asserted fundamental interest.  Cannot be vague and free-floating (Glucksberg).  What of the right to privacy (Griswold)?
2. If a right is fundamental, when may a state interfere with that right?
a. The state interest must be compelling or legitimate.
3. What standard of review applies?
a. Fundamental – strict scrutiny, law must be “narrowly tailored” to serve a compelling state interest 
b. Uncertain – apply Glucksberg test 
c. Quasi fundamental – law must not pose an “undue burden” by placing a substantial obstacle between the individual and the right (Casey).
d. Not fundamental – rational basis, law must be rationally related to a compelling state interest.  Morality may or may not be a rational basis, especially in realm of sexual privacy (Lawrence).
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