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Con. Law Outline


I) Introduction:  Text and History
a) This class is organized historically—when the settlers came from England, they brought w/ them an idea of a Constitution—idea of 2 bodied legislature; this was an idea of a balanced monarchy—the American Revolution was driven by an interpretation of the English Constitution (unwritten constitution)

b) At the end of Seven Year War, England was broke and got money from the colonies and began to tax them over the next thirteen years, increasing them—America then revolted, no taxation w/o representation, felt they were acting contrary to the fundamentals of the government

i) 1776-Declaration of Independence—at this point each state begins to drafts its own constitution, which was an unparalleled opportunity

ii) 1780—Mass. creates its constitution and it is the oldest in the world and still has an effect—had bicameral legislations; separation of judiciary/executive branch—this was the birth of Constitutional law, which is distinctively American

c) At the same time, national made Articles of Confederation, which were adopted in 1781

i) Very different than constitution; unicameral legislature, w/ one vote

ii) Federal government was weak—more like “league of friends”

iii) To revise Articles, had to have unanimous vote of all states

d) Constitutional Convention (1787), was meant to revise the articles, but ending up just scrapping it and creating the Constitution—Bicameral w/ a House of Representatives based on population and Senate (2 senators for every state); Strong separation of powers; Federal government got much more power

i) Nine states had to ratify it under Article 7

ii) Federalist Papers:  these are very important political papers—written to ratify the constitution in NY:  emphasize the sovereignty of the people (not a king); idea of federalism between states and government

iii) Due to agreement and fear of tyranny, agreed to add Bill of Rights

e) 4 Major points that make it different from English Constitution:

i) Written; Popular Sovereignty (the ppl control the gov’t.  i.e. “we the people”); Federalism (idea of power split between state and national); Separation of Powers-different way of dividing power rather than nobles, common and kings-exec., congress, judicial

f) Article I:  The Congress

i) Creates a Bicameral Legislature:  

(1) House of Representatives is the most democratic—anyone who can vote in the state, can elect congressmen—most now do it geographically, but this is not required by the Constitution

(2) Have to be over 25 to be a representative

(3) Then go to 3/5 Clause—slaves are worth 3/5, this was a compromise—but it does explain why first 5 Presidents were slaveholders

(4) There are writs of elections on who fills in if somebody dies, some people want a process just in case they are all killed, terrorism, etc.

(5) House has the sole power of impeachment

ii) The Senate:  there are 2 senators from each state no matter what

(1) The Senate holds the impeachments trial

(2) They have six year staggered terms

(3) Originally the state legislature picked the senates

(4) Power of filibuster

(5) Power to settle of the election dispute

iii) Section 6:  provides some of the privileges, including wages; Pres. doesn’t like it when they give wages back; can’t have a civil arrest while Congress is in Session; on the floor it is absolute free speech—can say anything; can’t hold any other civil position 

iv) Section 7:  How a bill becomes a law; can become a law w/o Pres signature if 2/3 vote—revenue bills must be brought in the House

v) Section 8:  powers of the Congress—this is the most litigated:  can levy taxes, borrow money, commerce clause, promote science and art; Congress has the power to declare war; army and navy (doesn’t say air force-but can expand it); DC not a state, if you live there, don’t get a vote

vi) “necessary and proper clause”—clause 18

vii) Section 9:  limitations on Congressional power:  limited time no power over slave trade, no title of nobility, no ex post factor, cannot suspend writ of habeas corpus (I am being held unjustly) unless severe circumstances

g) Article II:  the President—does not list all the powers, just says Pres has executive power-vesting clause
i) President has a 4 year term; elected through electoral college—before the one w/ less votes became VP—1796 w/ TJ and John Adams, it was too problematic

ii) 12th Amendment tries to clean up some of these problems—Prof is pretty critical of electoral college; what if elector votes for someone else or is bribed

iii) Have to be a natural born citizen; have to be 35 years old

iv) Salary stays the same; VP takes over (25th Amendment)—you can either swear or affirm, and this was for the Quakers

v) Commander in Chief—power to pardon, power to fill vacancies; can be impeached for high crimes and misdemeanors

h) Article III:  The Judicial Branch:  in theory all we have is the Supreme Court, Congress can decide—doesn’t say how much justices (Roosevelt tried to expand it)—they have lifetime tenancies; they have limited subject matter jdx; guarantee for a trial by jury; defines treason

i) Article IV:  Relationship between the states—Full Faith and Credit:  if married in one state, other state has to recognize it; can’t be discriminate against in another state; fugitive slave clause; says how states can be admitted—can’t care a new state out of an old one (except for in West Virginia, when they were loyal to the Union)—also the “territory clause”—this comes into play w/ Puerto Rico, etc.

j) Article V:  Constitutional Amendments—can be posed by 2/3 of Congress or a Convention—has to be voted on by ¾ of the states—very hard to amend it

i) 2 things that can’t be amended:  can deprive a state of equal suffrage; no changes will be made to the slave trade before 1808

k) Article VI:  says no religious tests, gives left over stuff, says have to take oaths

l) Article VII:  says how to ratify this—only took 9, which was different from Articles, which said had to have 13 to make a change 

m) Amendments

i) 1st-free speech

ii) 2nd-right to bear arms

iii) 3rd-how we quarter soldiers

iv) 4th-search and seizure only w/ probable cause

v) 5th-grand jury requirements; due process clause; no double jeopardy; no self incrimination

vi) 6th-right to a speedy trial

vii) 7th-amount in controversy

viii) 8th-Cruel and Unusual Punishment

ix) 9th-Guide how to read the Constitution

x) 10th-those powers not taken are given to the states 

xi) 11th-emphasizes state sovereignty

xii) 12th—tries to fix election problems, separate ballots for Pres and VP

xiii) 13th-ends slavery

xiv) 14th-due process, gives rights to those born here

xv) 15th-guarantees the right to vote on race

xvi) 16th-federal income tax

xvii) 17th-direct election of senators

xviii) 18th-prohibition

xix) 19th-right to vote for women (some states already had this right)

xx) 20th-lame duck amendment

xxi) 21st-repeal of prohibition

xxii) 22-limit on presidential terms

xxiii) 23-gives DC votes for electoral college (not for Congress)

xxiv) 24-no poll taxes

xxv) 25-when pres dies, VP and also what happens if VP is gone-Gerald Ford

xxvi) 26-gives 18 year olds the right to vote

xxvii) 27-affecting the compensation of Congressmen

COURT OVERVIEW (know broad themes, methods of operations, and emblematic cases)

II) Marshall Court
a) Broad reading of federal power 

i) Implied powers – McCulloch
b) Broad reading of commerce clause –  Gibbons
c) Willingness to strike down state laws that interfere with federal power

i) Worcester, Gibbons, McCulloch
d) Broad reading of Supreme Court power

i) Review of state judgments (Martin), judicial review of federal executive action (Marbury), review of state criminal convictions (Cohens)
e) Reading contracts clause in a way that helps business

III) Taney Court
a) Erosion of unanimity on the court

b) Much stronger recognition of states’ rights

c) Interprets the constitution to protect slavery

i) Dred Scott, Prigg
IV) THE BANK OF THE UNITED STATES:  A CASE STUDY
a) The National Bank:  Dec. 1790-Hamilton, Sec. of Treasury proposes Congress establish a national bank to help collect taxes, gives loans, help administer public finance—at time Senate had 20, and they unanimously confirm the bank (10 were at the Con Convention)

b) Then it goes into the house; Madison denounced it-said have to read Con clear, look to the intention of those who ratified it, says it does not fit into any of the enumerated powers—not really necessary

i) Attorney General Randolph and Jefferson, the Sec of State agree—Jefferson thinks it is a slippery slope to a great deal of power—but Jefferson did advise, if you aren’t sure, go w/ Congress, but in a private letter said that anyone cooperating w/ bank should be hanged

c) Hamilton, who obviously supports that it is a means to get to an enumerated end—should construe “necessary” liberally

d) Washington does end up signing it—it lapses in 1811 and renewal vote fails by one; four years later in 1815, there is a second charter, Jefferson/Madison both now seem to support it:  but many states do not

e) McCulloch v Maryland
i) Maryland had a tax of 15,000 for banks not chartered by the state; state of Maryland sues the Bank of the United States—McCulloch was the manager of the bank—state court upheld the imposition of the state court

ii) FIRST ISSUE:  IS THE BANK OF THE US CONSTITUTIONAL

iii) John Marshall wrote the opinion :  says the state tax is unconstitutional and says the Supreme Court gets to decide issues of constitutionality—Constitution doesn’t say this but seems to say it is implicit—this last word idea is the JUDICIAL SUPREMACY VIEW
iv) Says there should be a deference to Congress-they thought it was constitutional and passed it after much debate—presumption in favor of the bank

(1) Congress can incorporate a nat’l bank

v) Emphasizes that the people are sovereign not the states—federal government ultimately derives power from the people not the states

vi) Federal government—Supremacy Clause
vii) 10th amendment argument:  says that Constitution, unlike the Articles, just says “delegated” not “expressly delegated”—meaning the Constitution has implied powers—says this is not a legal code, but a Constitution we are expounding
viii) “Necessary and Proper”-Congress has implied pwrs.  “Necessary” does not mean “absolutely necessary: but instead means “conductive, useful or convenient” (Hamilton)

(1) Madison had argued that necessary meant “really necessary”

(2) Gives example of post office—does not literally say can carry mail down the road, but this power is implied—practicality

ix) Let the end be legitimate—famous in Con Law

x) “Pretext”:  Tries to say that there is a limit to all of this power—say can’t just use things as a pretext for an unconstitutional end

(1) Madison and Jefferson really criticized this decision 

f) Marshalls Constitutional Interpretation
i) Text:  looking at the text

(1) What does the const. actually say?

(2) McCulloch:  compares “necessary” w/ “absolutely necessary”

ii) Theory and Structure of the Constitution:  how does the federal government fit together

(1) What is the text designed to accomplish

(a) i.e.:  10th Amend. arg

iii) History surrounding the adoption of the text:  what were people thinking about when they made it/ originalism-what the text meant to the people who were adopting it at the time

iv) Prudentialism:  looking at the consequences; this is Breyer

v) Precedent:  do you follow the previous decisions by the court

vi) Ethos/Fundamental Values:  this is one added by Larson—idea that Constitution is committed to certain fundamental values of the American ppl

(1) In our class survey prudentialism was number one and text was number 2

(2) Article II, Section I, Clause 5 says that you had to be a natural born citizen at time—if you looked at this strictly could mean that every President since John Tyler has been unconstitutional

(3) Problem:  Why do the justices get to decide

g) Note:  uncertainties of Meaning:

i) Ambiguous:  has two different, contrary meanings. Eg. Prof says do I turn left here and you say right

ii) Vague:  lacks a certain meaning; eg middle age, excessive fine, cruel and unusual punishment

h) SECOND ISSUE:  STATES MAY NOT TAX FEDERAL ENTITIES

i) Can’t tax a nation when there is no representation by the people—power of taxation is the power to destroy—says the federal government is supreme (supremacy clause) and can’t be controlled through a lesser government like a state 

ii) It remains the law today that a state can’t tax a federal operation

(1) However, can do so indirectly, such as by taxing a construction company

iii) Secondly, a state cannot discriminate against the United States—makes a brightline rule that states may not tax the fed. gov’t

(1) Prof. says that there are still complex questions, such as a federal postal worker does not have to have a license from that state, but has to adhere to the state laws such as stopping at stop signs.  In case (Johnson v. Maryland) said that state driver’s license req. for fed. postal workers unconst—state gov’t can’t impede the carrying of mail

iv) Wrap-Up:  McCulloch gives Congress tremendous broad discretion in carrying out the enumerated powers

i) In 1832, Jackson vetoed the national bank charter—this remains the law today:  he makes an argument that it is his duty not to uphold it if it is unconstitutional, this is not seen today—don’t really see the President or Congress expounding on issues of Constitutionality 

i) Jackson was very agrarian—attitude of small guy against the powerful 

ii) Does each branch get to interpret the constitution????

j) Jefferson and Louisiana Purchase:  Jefferson thought that it was unconstitutional—did not think had the power to acquire land through a treaty—but he went ahead and did it anyways; seems to use a prudentialist argument, w/ a tone of ethos—did it to save the country

i) Interesting, bc Jefferson was very opposed to the bank bc it was a huge taking of power, but doesn’t this seem like a huge step?  He could have said he could do it under the power to make treaties, but just said nope, its unconstitutional, but I am going to do it—Prof. really isn’t sure why

ii) Jefferson is one of the most revered Presidents, but he openly violated the President—he was relying on popular support 

V) THE MARSHALL COURT—Judicial Review
a) John Marshall:  probably the greatest most revered Supreme Court justice; appointed in 1801 by John Adams—had served in the Continental Army, Secretary of State, diplomat—Chief Justice for 34 years

i) Before Marshall, Supreme Court was really weak—each justice gave a separate opinion (seriatum opinions)—Marshall changed it so each decision was issued by one---all the great Marshall decisions were unanimous—absolutely the Marshall Court, not just in name, but in substance

-REVIEW OF STATE AXNS (Martin and Cohens)
b) Martin v Hunter’s Lessee:  this was a civil case; Virginia was saying that the Judiciary Act of 1789 was unconstitutional—the Supreme Court reviews this decision and says no, states might mess it up and then you would have 13 different states doing different things.  Basically, US Supreme Ct has appellate jxn to review state ct civil judgments in accordance w/ the const. and fed law.  

i) Supreme court comes up w/ one rule that applies to all of the states—Marshall was rescued from this decision bc he had property in VA

ii) Important case, imagine if it had come out differently

c) Cohens v Virginia:  The question is whether Article 3 permits Supreme Court review over criminal cases and the Supreme Court says YES they do

i) Says that the state courts are dependent on the legislature—and that their salary is also dependent—both Cohens and Martin are important decisions for uniformity and ensuring the same application of the law

ii) Basically:  (1)  US Supreme Ct has jxn to review state ct crim. convictions; (2)  subtext:  concern over states imprisoning fed. officials

-REVIEW OF FEDERAL ACTIONS (Marbury)

d) Marbury v Madison—events leading to:  after Washington, there was political factioning—John Adams, federalist, seemed more favorable to banking business v. Thomas Jefferson, democrat, southern agrarian

i) Then there was a breakdown over foreign relations; TJ supported France and revolution while Federalists thought it was a breakdown in order and wanted to ally w/ Great Britain—then there was naval warfare between US and France (TJ hated it)

ii) Then the Federalist passed the Alien and Sedition Acts—saying you can’t criticize the government or the President

iii) 1800 election was hugely controversial—Jefferson and Aaron Burr tied w/ each other; finally on Feb. 17th 1801 Jefferson was confirmed as the President—Federalists thought this was terrible

iv) Marshall was Secretary of State under Adams, but he also appointed him to be Chief Justice, so he had a duel role—also reduced the justice from 6 to 5 so Jefferson could not appoint anyone

v) They also pass a District of Columbia Judges Act—appointing 42 Justices of Peace (this was excessive, as it was a very small area at the time)—and one of these judges was William Marbury (note marshall is Jefferson’s 2nd cousin)
vi) Right before the inauguration of Jefferson on March 4th, they were getting out these midnight appointments but Marshall’s little brother screws it up and doesn’t deliver some, including Marbury’s—Adam refuses to attend the inauguration

vii) Jefferson refuses to deliver those commissions and Marbury sues Madison, the now secretary of state—Jefferson says lets not even pay attention to it; says Supreme Court has no jdx and he also repeals the Circuit Court Act—this really puts Marshall in Constitutional Crisis

viii) Madison files a writ of mandamus—basically ordering Madison to give him that commission

e) Marbury v Madison:  the decision
i) Asks 3 big questions:  
(1) Does Marbury have a right to the commission?

(2) Can the country provide a remedy?

(3) Can the remedy be a mandamus?  Is this an appropriate remedy?

(a) This was an interesting way to structure opinion; usually start w/ jdx

ii) First Question:  says Marbury does have a right; says it became a vested legal right w/ the nomination, confirmation and signature—says delivery does not matter

iii) Second Question:  Marshall says there is a remedy—must have a legal remedy; Marshall is asserting that the court can tell the executive branch what to do—says that this is a “government of laws, not of men”—power to make executive branch perform a duty of a law
iv) Third Question:  Marshall then says the Supreme Court cannot give the writ; says that the Judiciary Act is in conflict w/ Article 3—reads the statute as giving court original jdx over this and says it conflicts w/ the Constitution bc Article 3 only gives original jdx in certain places, and the rest are appellate jdx

(1) Marshall is playing tricks here—most likely reading the statute incorrectly

v) He then answers what to do if there is a clash between the statute and the Constitution:  says Congress has limited powers, it is a written constitution—court has the ability to say what the law is (his argument is animated by Hamilton’s federalist 78 saying courts have the power to declare laws unconstitutional)

(1) Conclusion:  Marbury loses on jdx issue; should have filed in different court—Marshall avoids a showdown w/ Jefferson, but he puts it on record that Jefferson administration is acting illegally, that the court can provide a remedy; and also gave huge power of JUDICIAL REVIEW –in the end saying, court more responsible to Constitution than laws of Congress

f) Class Discussion of Marbury:
i) They did say it was okay for circuit court judges to return to their positions

ii) Is Marbury v Madison right?—why is the Supreme Court this powerful rather than an elected legislature?—What if people voted against the Constitution?

iii) Does it protect the minority? (this seems to be a later argument AFTER Civil War)

iv) Isn’t it really hard to amend the Constitution?  People really can’t leave—

v) What about New Deal?  Supreme Court said no even though it was popular

vi) Is it good to have life tenure?  Does this give more confidence in judicial review?

vii) We didn’t really answer these questions just thought about it

g) Synopsis:

(1) Established judicial review of federal actions and the power to declare acts of Congress unconstitutional

(a) It is the duty and province of the Court to say what the law is.

(b) “It is a constitution we are expounding”

(2) Court also has power to order executive branch officials to act.

(3) Facts – understand the political situation at the time and how tenuous the Court’s power was

(4) Unusual b/c addresses the merits b/f analyzing jurisdiction

VI) The Marshall Court—Property Rights and the Natural Law Tradition
a) Marshall Ct establishes sig. protection to private business and ind. from state control

b) Fletcher v Peck:  in 1795, Georgia state legislature bribed to sell land at a very low price, so Georgia legislature through Yazoo Land Grant gives land to group A through bribes—but Group A turns around and sells it to Group B

i) In 1796, Georgia votes to repeal this land grant through legislation—very dramatic, burned the act in public w/ a magnifying glass

ii) Supreme Court says unanimously that Georgia has acted unconstitutionally—says that 3rd parties are protected; once there was a transfer-there was a vested legal right (similar to the idea in Marbury, that the commissions were a vested right)

iii) Also said it was invalid under the Contracts Clause—the purpose of this clause was to prevent states from giving debtors relief—here the court expands the K Clauses, says states can’t intervene

(1) Johnson concurred and wrote a very strong opinion leaning towards natural law

c) Natural Law:  An unwritten, universal law that transcends written human laws.  1. could say this is an idea as old as western civilization; Antigone-idea that she could bury her brother, even if it was illegal 2. Roman Catholics/Thomas Aquinas 3. English tradition-Magna Carta and life, liberty, property and 4. John Locke (very influential and founders—llp) 5. 9th Amendment-can’t construe laws to disparage people of their rights

i) Ninth Amendment:  “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the ppl”

ii) Modern Trend:  Fundamental Rights

iii) What about vaccination laws?  What about free speech?  A lot of law can be seen as conflicting w/ natural rights

d) Calder v. Bull
i) CT probate disapproved a will designating D as beneficiaries, thus allowing P to inherit as heirs at law.  CT leg passed a resolution setting aside the decree and setting a new hearing, in which the will was approved.  P alleged the legislative act was an ex post facto law in violation of Art. Sec. 10 (SC found this only applies to criminal). Held that CT’s actions had not deprived the P  of a vested right, since no right vested by the first decree

ii) Effect of this jurisprudence – protect private industry; if decided differently American commercial expansion may never have occurred

e) Dartmouth College v Woodward:  NH tried to turn private college into a state college—Dartmouth sued, w/ Daniel Webster as representation—Supreme Court arguments were huge social events at the time

i) Dartmouth won.  Court again relied on the K clause—said state cannot alter a corporate charter, once it has been granted—w/ Fletcher, did a lot to protect private property—investors know it can’t be taken.  

ii) Didn’t just do it under 5th Amendment, bc at time did not apply to states

VII) The Marshall Court—American Indians and the American Political Community
a) Johnson and Graham’s Lessee v William M’Intosh
i) Prior to the American Revolution, many of the Indian tribes sold their land and the question is whether these titles are valid—they case comes down and says NO—said that they only had a right of occupancy and that Great Britain got title when they conquered—had no power to sell it, so those who bought, had nothing

(1) Basically, Indian tribes can only sell land to US Gov’t, not private parties.  US owns land through conquest

ii) Marshall admits that this is against natural right

b) Cherokee Nation v. Georgia:  Georgia had treaty w/ Cherokees and they had 4 million acres of land; then gold was found on the land; Georgia broke the treaty and passed Indian Laws—they appealed to Jackson, who was currently planning a removal policy—Cherokees take it to the Supreme Court

i) On the merits, Supreme Court agrees w/ Cherokees, says Georgia has violated the Contracts Clause—but says they have no jdx

ii) Cherokees were trying to say they were a foreign nation under Article III, but they say no—cites the commerce clause, which both foreign nations and Indian tribes

(1) For purposes of fed. jxn, Indian tribes are not foreign nations.  Rather, they are “domestic dependent nations” w/ some sovereignty

(a) US is like a guardian to them; Cherokee have an unquestioned right to occupy the land

(b) Supreme Ct has no original jxn b/w Cherokee and a state

iii) Prof. says this does have some pro-tribe sentiments—calls them wards and says we should not be taking their land away from them

(1) Johnson again concurs, says that they are in a state of war and that they are not a foreign nation—very different than his Fletcher opinion

c) Worcester v Georgia:  there was a state court conviction for two non-Indians living on the land—appeal to the Supreme Court

i) Supreme Court says they are a distinct community and that the Georgia laws have no force—GA citizen can’t go w/o permission.  State law has no effect in Indian territory.  Fed. gov’t has exclusive relationship w/ tribes.  Worcester leaves open the possibility of broad federal control over the tribe; protects against the states, but it is the federal government who does the trail of tears

VIII) The Marshall Court:  Regulation of the Interstate Economy
a) Preemption in the Dormant Commerce Clause context (Gibbons/Wilson, Cooley, and Wheeling)
i) Summary

(1) Gibbons/Willson – States may regulate interstate commerce when Congress has not acted.

(2) Cooley - BUT state laws that infringe on areas that are truly “national,” or admit of only one uniform system of regulation, may violate the Commerce Clause even if Congress has not acted.

(3) Wheeling – BUT, Congress can permit state laws that otherwise would violate the Commerce Clause

b) Gibbons v Ogden:  (commerce clause)

i) Mr. Ogden had the exclusive right to ferry people from NY to NJ (famous river crossing where Burr/Hamilton went to fight their dual on cliffs of Weehawken) given to him by the state of NY

ii) Gibbons then comes in and says he has a right under the federal government and an Act which licensed ships to involved-of to operate the boat—said that there could not be a state monopoly

(1) NY state court ruled in favor of Ogden but Supreme Court reversed

(2) Evaluated it under the Commerce Clause—first said that commerce includes navigation, and you can extend to intrastate activity that affect interstate commerce.  Basically, this was interstate commerce, in that it did affect other states—so they concluded that it is up to regulation.  “Among the several states”

(a) This is a massive reading of federal power—Congress can do what it likes, as long as it is constitutional—Marshall suggests the safeguards are elections, etc.

(b) The court does not decide whether a state can NEVER act, but concludes that states can only act if Congress has not acted—so they don’t say both have the power and the state law just minuses from the federal power

(i) Pre-emption:  If Congress has acted w/ respect to the issue, state laws to the contrary are pre-empted by the federal law (Supremacy Clause).  HOWEVER, states may regulate  interstate commerce when Congress has not acted

c) Wilson v Black Bird Creek Marsh Co.:  There was a dam and the state built a dam on the creek—so the state confirms Gibbons in saying that a state can act if Congress has not

i) Marshall says that the dam is not repugnant to the powers of Congress

(1)  Federal jurisdiction extends to “navigable waters”

(2) State allowed to authorize construction of a dam on a navigable waterway 

(a) Congress had not acted (Dormant Commerce Clause) so states may regulate

(b) Served important local interests within the traditional police power

(3) Prof/book suggest it may have come out differently if it was a major dam on an interstate waterway

d) Language, Purpose, and Meaning of Constitution/Statutes:  clearly sometimes the statute should not be literally applied, 4 basic sources of intent:

i) Constitutional Convention:  held in secret, so problematic

ii) Ratification debates in the 13 states:  look at what was published; good source of people who gave Constitution power

iii) Congressional debate on the Amendments:  more reliable than the convention—proposals supported by 2/3 of Congress

iv) State debate on ratifying the amendments:  look at what state legislatures were thinking

e) Wrap up of Marshall Court:
i) Broad reading of national power:  implied power in McCulloch; broad commerce power in Gibbons
(1) “Let the end be legitimate…

(2) And all means which are appropriate,

(3) Which are plainly adapted to that end,

(4) Which are not prohibited,

(5) But consiste w/ the letter and spirit of the constitution, are consitutional

ii) Willingness to strike down state laws:  Georgia case

iii) Broad reading of powers of Supreme Court:  judicial review, power to review state court decisions

iv) Reading of K clause and other provisions that benefit business, eg Fletcher and the protection of private charters in Dartmouth
IX) THE TANEY COURT-Interstate Commerce
a) Robert Brooks Taney:  very different than Marshall, nominated to Jacksonians; commitment to suffrage-very much for the little guy, but not about women, blacks

b) Cooley v Board of Wardens:  PA state law of 1803 requiring vessels entering and leaving Philly to have a local pilot—Court says the law is CONSTITUTIONAL

i) Expands on Gibbons by saying that this is commerce that could be regulated and that some state laws may be unconstitutional, but this is a local law that is permissible

(1) Really expands Gibson/Wilson:  says some state laws are constitutional.

(a) BUT state laws that infringe on areas that are truly “national,” or admit of only one uniform system may violate the Commerce Clause even if Congress has not acted

(2) Than another “but” is added in the Wheeling Bridge case:  VA had a bridge over Ohio River and PA didn’t like it—court agreed w/ PA but Congress approved it and said bridge was expensive

(a) Then the bridge fell apart and VA wanted to rebuild it—PA said well the Supreme Court said it was unconstitutional, but they now say it IS constitutional bc Congress approved, essentially saying something can become constitutional w/ congressional approval

ii) Foundation of modern law allowing states to regulate some portion of commerce. Factors:

(1) Is a uniform (federal rule) necessary?

(2) Is the area of law “naturally” federal?

(3) Is the Issue substantially local in character?

(4) Has Congress enacted a contrary law?

c) Pa. v. Wheeling & Belmont Bridge (pg 206)
i) If the US Supreme Court declares a state law invalid under the Dormant Commerce Clause and Congress subsequently authorizes the state action, then the Court will hold the law constitutional.

(1) i.e. BUT, Congress can permit state laws that otherwise violate the commerce clause

X) The Taney Court—Slavery
a) 1820:  Missouri Compromise, MO is let in as a slave state and Maine is let in as a free state and a line is drawn across the territories at 36’30
b) Prigg v Pennsylvania:  Mr. Prigg went into PA, got a warrant from a local justice and took Margaret Morgan and her family into Maryland—claiming that they were escaped slaves and he took all of them, they claimed to be free blacks—

i) PA had a law that said no self-help to get a slave, which is what Prigg did, so they demanded the woman and her children back—the question is whether this PA law is constitutional—the Supreme Court says NO it is not

ii) Story/majority:  very anti-slavery, so interesting that he wrote the opinion—he does an analysis of the Fugitive Slave Act and says this is a critical part of the Constitution and to the union—no state law can restrain bc every state in the union has right to get slaves—Constitution gives Prigg the right to get his law and that this national right trumps any state law—also seems to say this is the exclusive/jdx of the federal gov.

(1) This is part of Congress’s implied power—need just one national policy

(2) Held unconstitutional a PA law that barred bounty hunters from using self-help to capture “fugitive slaves”

(a) Art. IV:  slaveholder has a constitutional right to recover the slave.  Other federal laws gave additional rights.

(b) States can not legislate in this area.

iii) Taney concurs:  PA law is unconstitutional but thinks states can pass laws that facilitate the return of fugitive slaves

iv) McLean dissents:  says this is kidnap w/ no judicial remedy—thinks the PA way, of having to go before a judge is peaceful 

(1) At the end of the day, Prigg suggests that any slaveowner can capture any black person they see and kidnap them back

(2) Many questions as to why Prigg went this way—maybe he wanted to disable states from passing laws; maybe wanted to increase federal power

c) Background to Dred Scott:  1850-CA admitted as free state and south gets Utah and New Mexico w/ issue of slavery open; DC slave trade abolished—1854—Kansas-Nebraska Act—settlers would decide whether would be free—bleeding Kansas
d) Dred Scott story:  WORST OPINION EVER!!!!  Dred Scott is a slave owned by John Emerson, surgeon for US army and he was in MO (slave state) but took Dress into free territory—at the time, MO law said if you took slave into free state voluntarily, the slave was free—then Eliza got Dred

i) Dred filed a state lawsuit, trial court agreed that he was free on appeal they agreed w/ Eliza that he was a slave (then Eliza’s bro claims to be owner, Sandford)

ii) So then Dred files a federal lawsuit on grounds of diversity—Sandford is from NY and he is from MO  

(1) Trial court said Dred was a citizen but said he loses on the merits

(2) The resulting supreme court opinion is a disaster w/ Taney’s seen as the worst

e) Two Big Questions in Dred:  
i) Could Dred Scott be a citizen for diversity purposes?—NO; NO FREED BLACK CAN BE A CITIZEN

(1) For the purposes of the argument, Taney assumes Dred is free-so the question is whether a freed slave can bring a case under Article 3

(2) Distinguishes slaves from Indians—says blacks really have no privileges and never did, unlike the Indian

(3) Also uses originalism—look at what founder’s thought

(4) Has very narrow interpretation of citizens of US:  says it is only those alive at time of Constitution—says blacks were inferior at the time and that “all men are created equal” did not apply to black people and says if they really thought that, they wouldn’t have been slave owners—saying they lowered aspirations
(5) Says the North is racist, would have slaves if it fit their economy

(6) Then gives underlying fear that if Dred won, free black would go lead insurrections in the south

(7) As to Naturalization Clause-says this applies to foreigners, not blacks

(8) Says there are obvious disciminations in congressional statutes and that we shouldn’t rule by passions but look at original intent

(a) This is a TERRIBLE, DESPICABLE decision by Taney w/ no logic-professor is saying the above arguments are based on nothing 

(i) Curtis dissents:  argues that Taney got the historical arguments wrong—and as far as basic history goes, Curtis is right—there were free blacks at time of constitution adoption

(ii) Disagrees w/ Taney that you can be a citizen of a state but not of the United States

(iii) Doesn’t think this is the way to control insurrection

(iv) More accurately interprets Dec. of Ind.—represents their principles—said they had principles and they fell short but we no have to bring these principles into fruition

(v) Historically, the founders thought slavery would just diminish—no cotton gin in 1770s

1. Note:  George Fitzhugh:  tried to say slavery was good, better than wage slavery

(9) Basically, Dred Scott was not a citizen and thus was not able to sue in fed. ct

ii) Was the Missouri Compromise constitutional?--no
(1) Taney could have just stopped and said no jdx bc Scott was no citizen or even on the merits but he went further and declared Missouri Comp. unconstitutional 

(2) Says you can’t say “no slavery” in the territories

(3) 1st time a congressional act had been declared unconstitutional since Marbury
(4) Argues that under the Territory Clause in Article IV, Section 3, this can only apply to those territories at the time of the constitution—would only be Northwest territory—ridiculous argument
(5) Says we can’t acquire territory just to keep it a colony, make it a state

(6) But does say the Constitution applies in these territories, including 5th, meaning can’t take property w/o due process—so slave owner can’t bring slave into free territory and lose it

(7) This was staggering—national policy hinged on letting in slave/free states and now it has to be ALL SLAVE EVERYWHERE:  bad for Republicans and Democrats, bc could use the territories

(8) This is sometimes seen as substantive due process:  Taney is saying Congress did nothing procedurally wrong but that there is something so wrong that it violates due process—hint of natural law that can’t take away slaves

(a) Catron Concurs:  can’t ban slavery in territories bc of EQUALITY—staggering that he uses this to justify slavery

(b) Curtis resigned bc of this decision; everyone hated it, but what would have happened if it came out another way—maybe Taney was trying to preserve the Union and thinking pragmatically—indirectly leads to war anyways

(i) William Lloyd Garrison:  calls Constitution an “agreement w/ death and a covenant w/ hell”—thinks north should just leave

iii) Basically, the Missouri Compromise was unconstitutional b/c violated property rights protected by the Due Process Clause (first Substantive DP cases)

f) AFTERMATH OF DRED SCOTT

g) Garrison:  Constitution is permeated w/ evil (slavery)

i) Frederick Douglass and his response to Dred Scott:  disagrees w/ Garrison, thinks Constitution is not a pro-slavery document; says we should be looking at the “plain meaning, not secret intentions and hidden motives”—“weasel and the whale.”  

ii) Pick the good purpose over the wicked purpose

iii) Looks at specific slavery text references:

(1) 3/5 Clause:  says this actually hurts slave states—if made them free, they would be a whole person

(2) The guarantee that no interference would be w/ slave trade:  says this was putting on a path to abolition

(3) Doesn’t think the insurrection clause is really about slavery—if they didn’t want insurrection, wouldn’t they just get rid of it

(4) Argues that the Fugitive Slave Clause is really about indentured servitude

(a) “We the people” NOT “We the white people”

(5) Said Congress had right to abolish slavery—really ended up amending

iv) Basically, cts should focus on the text on the Const., not the framers’ intent

(1) Should only rely on legislative intent when it is absolutely clear, especially when fundamental rights are at stake.

(2) Congress has the power to ban slavery

h) Lincoln/Douglas debates:  this is for the senate seat in IL, which Lincoln lost

i) Lincoln is a strong unionist, thought Dred was wrong and that the Constitution was all about the Declaration of Independence:

ii) Thinks that each branch can interpret the Constitution for themselves

XI) The Taney Court:  The Civil War
a) History:  1860-Lincoln elected, runs on platform of no slavery in territories—by 1861, seven states have seceded and fired on Fort Sumter; Raises important questions:

i) Was there a right for the South to secede?

ii) What is the President’s ability in a war?

iii) Did the President have a right to suspend the writ of habeas?

iv) Did the President have a right to issue the Emancipation Proclamation?

b) Secession:  Lincoln says the union is perpetual and permanent, beginning w/ the Articles.  Thus, states do not have the right to secede

i) Says this is not a K you can get out of; ALL have to agree so no right for secession

(1) Nothing suggests states were signing on for a “trial period”-the Constitution is “perpetual”

ii) Judah Benjamin disagrees, says a state can repeal consent—says the very Constitution was formed on this right to back out—says there are some things that have no remedy…only way to address grievances 

(1) What if it had been a pro-slavery Pres who said slavery would be everywhere?

(2) If you think secession is constitutional, hard not to see Lincoln as tyrant

c) Prize Cases:  Blockade of Southern ports at the start of the Civil War.  There was an eight month session where Congress was not in session; Lincoln eventually called them in emergency in July

i) In the interim, he ordered a blockade of southern ports and seizure of boats in those ports—said it was a large rebellion and that they were belligerents, essentially saying that the north and south were at war

ii) He has been criticized for not calling congress in, but could have been practical problem, as some were in CA

iii) But in this gap, some boats were seized and these foreign/northern ship owners come in and say, he can’t do that—has to be done by Congress

(1) On 5:4 vote, Congress says he does have this power (Congress eventually approved everything he did anyways)

(2) Dissent:  says only Congress can declare the belligerent status

d) Basically, President can act on a recognition of a state of war without Congressional authorization in cases of emergency.  Duty as Commander in Chief to repel attacks without waiting for Congressional action.

e) Suspension of Writ of Habeas Corpus:  habeas corpus is and was very important.  Art. I, § 9 declares that the writ of habeas corpus shall not be suspended except in times of rebellion or invasion.  The clause does not say who may suspend the writ.  In April 1861, Lincoln ordered the suspension along the roads from DC to Philly and Congress later approved the suspension

i) In may of that year, John Merryman is arrested for drilling Confederate men—his lawyers filed a writ

ii) Taney says that only Congress may suspend the writ b/c Art I lists Congress’s pwrs, not the Pres.  Therefore, says the Pres is unconstitutional here—says if President can do this, he has even more power than the Crown

(1) Lincoln gets pretty pissed off in response, doesn’t want civil rights lesson from the author of Dred—says “all the laws but one” meaning can ignore certain laws to preserve more

(a) Lincoln really thought suspending it would help the north prevail 

f) Emancipation Proclamation:  January 1, 1863—frees all slaves—does this w/o Congress and only in the south.  Issued w/out Congressional consent.  Is this Constitutional?

i) Limited to places beyond union control

ii) Curtis dissents:  says it is unconstitutional—dangerous executive usurpation; said there should be adherence to laws

(1) Bush could cite Lincoln for expansive President

g) Military Tribunals (Milligan) (pg 287)
i) Ex parte Milligan – use of military tribunals as an alternative to trial by jury.  Lincoln’s authorization of military tribunals held unconstitutional.  
(1) Lincoln authorizes trial by military commissions of civilians, not in the Confederacy but the North; Milligan and other prominent Democratic critics of the war were arrested by US military officials in Indiana in late 1864; they were charged with planning an armed uprising; Ds could have been charged for treason in the civilian courts; instead they were tried by a military tribunal and sentenced to hang

(2) Can’t try civilians in front of a military court when the civilian courts are open.  Can only use military tribunals when the courts are closed and you are in an active theatre of military operations

(3) Chase’s concurrence – key distinction is whether or not Congress authorized.  It would have been permissible if Congress authorized it, but they didn’t so conviction is therefore unconstitutional

h) Wrap-up of Taney:  

i) Erosion of unity of the court

ii) Strong state right

iii) Interpretation of constitution in favor of slavery

iv) Dred Scott
XII) FROM RECONSTRUCTION TO NEW DEAL:  Limitation of the 14TH Amendment
a) RECONSTRUCTION AMENDMENTS

b) 13TH Amendment:  Abolition of slavery

c) 14th amendment:  very important, directly overrules Dred Scott-if you are born in the US, you are a citizen of the US and of the state

d) Has privileges and immunities, Due Process, and Equal Protection-doesn’t say race, but really about this.  Summary:  

i) Privileges and Immunities Clause

(1) Slaughter-House Cases – essentially made the P&I Clause superfluous

(a) What is left?  Things like:

(2) The P&I Clause was probably intended to incorporate the Bill of Rights into the 14th

ii) Due Process Clause

(1) Incorporation of Bill of Rights into the DPC of the 14th

(a) Barron v. Baltimore – b/f the 14th, the BoR only applied to the federal government

(b) “Selective Incorporation” – Most provisions in the Bill of Rights have been incorporated.

(i) Not incorporated: 2d Am, 3d Am, 5th Am right to grand jury, 7th Am right to jury in civil trials

iii) Equal Protection Clause – Con Law II

e) 2. Says you can’t deny a man the right to vote; 3. Confederate leaders can’t hold office 4. no debt of confederacy will be upheld 

i) Section 5:  gives Congress power to enforce the 14th—Reconstruction Power
f) 15th Amendment:  guarantees the right to votes—regardless of race or history of slavery

g) Slaughterhouse:  (think:  made Privileges and Immunities Clause superfluous) criticized as a bad case; there was one slaughterhouse established and you only could do it in that building—the butchers sued saying it was unconstitutional to be forced to go there

i) However, Supreme Court says the LA law is constitutional—rendering privileges and immunities trivial—now historians say this was probably meant to apply bill of rights to the states, but instead had to do it through the due process clause 

ii) Says this is within the police power of the state—say privileges and immunities only applies to US citizenship-NOT to state citizenship, so this is a very narrow reading, that really only gives right to travel to DC, right to demand care and protection in foreign country; travel navigable water, habeas corpus

(1) Probably had these rights anyways before the amendment

(2) Court says that equal protection is about protecting slaves from discrimination, not to let butchers slaughter wherever they want 

iii) What is left?  Things like:

(i) Right to travel among states

(ii) Right to travel to DC to assert claim against the government

(iii) Right to use navigable waters

(iv) Protection on seas or in foreign nation

(b) The P%I Clause was prob. intended to incorporate the Bill of Rights into the 14th

iv) Stephen Field Dissent:  Field is interesting; first Cali—Democrat, who sought Pres. nom in 1880 and 1884—also story about him and couple who made death threats

v) Natural law undertone:  states can’t give a monopoly to anyone

vi) Bradley Dissent:  Thinks it is a violation of privileges and immunities—should do what you want w/ your trade—should be able to carry out livelihood as you see fit—Civil War was to let people do what want—this is Jacksonian democracy

XIII) From Reconstruction to New Deal:  The Incorporation of the Bill of Rights
a) Originally did not apply to state governments:  originally was about safeguarding against the tyranny of the federal government, but this changes after civil war, bc federal government seems like the one to protect individuals

i) Only in 1897 did they apply it—w/ 5th Amendment case

ii) Incorporation is really 20th Century thing

iii) Still some that have yet to be incorporated:  2nd; 3rd; 5th-and the right to be indicted by a grant jury; 7th and right to jury trial in suits over 20 dollars—these aren’t held over states

iv) What do we think about this?  Why are some there and some not?  Why does the Supreme Court get to pick which ones?  Does this leave room for state experimentation?

XIV) From Reconstruction to New Deal:  Immigration (398-405)
a) Chae Chan Ping v. United States:  Chinese Exclusion Cases – Federal government has inherent power to regulate immigration 

XV) From Reconstruction to New Deal:  American Imperialism
a) 1898:  acquire Cuba, Philippines, Puerto Rico and Guam—Teddy Roosevelt gets famous

b) “THE INSULAR CASES”—PR and other territorial acquisitions.  Cleared U.S.’s way to become colonial pwr

c) Downes v Bidwell:  famous “insular case”:  there was a tax on goods from Puerto Rico—shipowner says, hey you can’t do this, the taxes have to be uniform

i) Supreme Court, by 5:4 vote, says yes we can—Brown wrote opinion (also wrote plessy)—in doing so they reject Dred, which said all territories become states and that Puerto Rico is not state w/ all rights—but that bill of attainder/ ex post facto/ and title of nobility DO apply to the territories—also seems to say 1st Amendment applies

(1) Says they don’t gradually become citizens; why would we annex land w/ people so different 

ii) PR is not part of the US for purposes of Art. I, § 9 (Uniformity Clause).  But there are some limits on what Congress can do in the territories.

(1) 13th Am.:  “Slavery shall not exist in the US or any place under its jxn…”

iii) Constitution doesn’t apply to territories until congress affirmatively says so

(1) BUT there are certain things that congress can’t so anywhere

(2) “Congress SHALL NOT PASS…” ex post facto laws, grant titles of nobility, etc

iv) White Concurs (essentially current law):  says some territories, New Mexico, Utah do become states, but others remain unincorporated.  Distinction b/w “incorporated” and “unincorporated territories”

v) Harlen dissents:  thinks Puerto Rico should be a state—said you signed the treaty so these people should be citizens

(1) Insular cases are really criticized but treated as governing law—we still have American Samoa; Puerto Rico; Guam; Mariana and Virgin Islands—

(2) This two-tiered territory system has been seen as racist—colonial subjects

(3) Some do support them; says if they were state could never leave 

(4) Puerto Rico became Commonwealth of Puerto Rico in 1952:  there have been move for independence; they are US citizens but no representation

(a) What if Puerto Rico did vote for statehood? (as 46.3 did in 1993—to the 48 who said lets stay a commonwealth)

(b) They are citizens; don’t pay federal income taxes; can be drafted

(c) What does this mean to Guantonomo?  Is this a territory or something different?—Bush says Constitution does not apply

XVI) From Reconstruction to New Deal:  Protection of Economic Rights
a) RESTRICTIONS ON STATE REGULATION OF THE ECONOMY (Lochner and Muller)
b) Lochner v New York:  there was a law that said bakers couldn’t work more than 60 hrs. 

i) Majority/Peckham:  law is unconstitutional, and interferes w/ the right to K—says clean and whole bread does not depend on how many hours bakers work

(1) Differentiates it from a law for miners bc says mining is dangerous, so let those health laws stand—say we don’t want to regulate the master/employee relationship—emphasize this over health

(2) Peckham also uses this idea of substantive due process—protection for liberty of K

ii) Harlan dissent:  says you should construe laws in favor of constitutionality—said there was enough here to say that this was a good public safety law

iii) Holmes famous dissent:  Not the role of the Ct to tule on its preferred econ. policy.  Should be deferential to leg. determination.  legal genius, revered by both sides—language of logic—think about it in terms of legal pragmatisim and that law is the study of history—served 29 years on the Supreme Court

(1) Said that the decision was based on the favoring of an economic policy (even though we know this is the side he agreed with)—says that people should be able to enact what they want through legislature—says can only strike down if against fundamental rights

(2) Holmes opinion is famous for its rhetoric—really means it when he says he would support tyrannical laws

(a) So Lochner says that liberty to K is protected—what if it had been lawyer K?  Should you be able to sell your labor?

(b) Lochner distinguishes between moral and immoral Ks—so under Lochner could use police power to stop prostitution

(c) Muller v Oregon:  upheld a law limiting women’s hours in laundries—idea that women need more protection—we are “different”

(i) What about equal protection and this being unequal law?  Muller and Lochner seem theoretical inconsistent:  so we know bakers are different from miners and all male bakers are different than women

(ii) Lochner is BAD—illogical; criticized as being blind to economic reality

(iii) But if you have vision of liberty as absence of restraints, Lochner can make sense, even in light of slavery

1. Today we have more a view of positive liberty-certain restraints can make you more free; eg environmental protection

XVII) From Reconstruction to New Deal:  Federal Regulation of Interstate Commerce and Progressive Constitutional Amendments
a) RESTRICTIONS ON FED. REG. OF ECONOMY (champion, hammer, butler)
i) Distinctions under the Commerce Clause

(1) Manufacturing v. Commerce 

(a) Congress can only regulate commerce

(2) Direct v. Indirect Effects 

(a) “Direct” like proximate cause, not magnitude

(3) “In the flow” v. “Not in the flow” of commerce

(a) Schecter Poultry: “sick chickens” – the chickens had come to rest in a state so no longer in the flow of commerce

b) History:  Sherman Anti-Trust Act of 1890—foundation of modern Anti-Trust—in 1895 Supreme Court decided US v EC Night and decided that manufacturing was NOT commerce and this held until the New Deal

c) Champion v Ames (lottery tickets):  1895 Congress passed act that prohibits the send of lottery tickets through the mail or transporting them from any state to another by any means—person convicted under it, challenges its constitutionality

i) In 5:4 decision—SC upholds the decision

ii) Harlan Majority:  says it is interstate commerce; power to regulate is the power to prohibit; doesn’t impact 10th Amendment

(1) Commerce Clause power is “plenary”

(2) Because the things in commerce (lottery tickets) have monetary value, this is interstate commerce

(a) Note: this case provides the basis for federal criminal law.  Need an interstate commerce “hook” to bring under Congress’s power to regulate

iii) Dissent:  said it was just a pretext for suppressing “immoral” lottery tickets and that the tickets aren’t articles of commerce—pretext for regulating something we can’t regulate

(1) Quote:  “if Congress can regulate this, then it can regulate anything”

(2) This opinion provides basis for modern federal criminal law—it is allowed bc of interstate commerce—Mann Act, laws against going to foreign countries and having sex w/ minors

d) Hammer v Dagenhart:  this was about a Congressional law that prohibited the interstate commerce of products of child labor

i) The court says the law is UNCONSTITUTIONAL—they uphold their other decisions, but distinguish it bc say they are targeting the evil of child labor—the transportation of the good is okay bc it is harmless so Congress doesn’t have the power to regulate it

ii) Court says the law was pretextual – meant to regulate child labor, not the goods

iii) The actual “harm” was the manufacture, not the commerce

iv) Issue: does this create a “race to the bottom” or “prisoners’ dilemma.”  Do we need a federal standard to prevent this?

(1) Unpopular decision 

v) Holmes Dissent:  Congress can do it—shouldn’t be cut down just bc state doesn’t like it

e) Prisoner’s Dilemmas:  this is the criticism, bc states will “race to the bottom”—if no uniform, bottom line law on issues, states will inevitably cheat and use the cheap labor

i) If the states trusted each other it would work out the best (idea of both staying silent and getting 2 years)

f) Note:  Before new deal lots of binary oppositions—manufacturing/commerce

g) United States v Butler:  This was a federal law to pay farms not to overproduce, w/ the goal of raising farm prices.  i.e. subsidies 

i) Supreme Court strikes the law down as unconstitutional—this is about the spending power, Madison said “general welfare” meant just for the enumerated powers, but Hamilton thought it should be interpreted more broadly.  Basically, the power to withhold benefits is not the power to destroy, the state is free to refuse the federal money.  The Ct adopted Hamilton’s view that the taxing and spending power was not tied to other enumerated powers.

ii) Court agrees w/ Hamilton, but say this law is unconstitutional bc it violates the 10th Amendment (this is a pwr reserved to the states) b/c agriculture is the domain of the state—can’t use spending power to go into the zone of the state

(1) No longer good law, but Spending Clause section is still valid law

(2) Analytical framework for Spending Clause

(a) When Congress spends money, it’s not restricted by Art. I, § 8.  Can spend money in any way that it determines will support the “general welfare.”  Hamilton’s view: this is separate form the other enumerated powers.

iii) Stone’s Dissent:  says it might be a bad law, but judicial power should be restrained-this is a case where court invalidated FDR’s legislation

iv) Important to note that they chose the Hamilton broad interpretation of the spending power—10th amendment part is now basically invalidated
h) Progressive Era Constitutional Amendments
i) Sixteenth Amendment:  Income tax.  Before taxation was based on state population—now we have a federal income tax, irrespective of population

ii) Seventeenth Amendment:  direct election of senators—huge amendment; some criticize bc say state’s lost their voice

iii) Eighteenth Amendment:  prohibition of alcohol—really bad law; but it was passed, it was kind of anti-immigrant; evidence that you shouldn’t write social policy into the Constitution; repealed twelve years later in the 21st
iv) Nineteenth Amendment:  Guarantees women right to vote (some states already did this)—this led to Adkins v Children’s Hospital which struck down a minimum wage for women—said that women were equal

(1) Impacted protective econ. legislation (Adkins)
(2) Holmes dissented—said women and men were not equal—Adkins  was later struck down and regulations like this were permitted

XVIII) ECONOMIC REGULATION IN THE MODERN ERA (The New Deal) Major Transformation in Con Law

a) Background:  before it was hard for states/federal to regulate—Lochner, Adkins, but then in 1932 Roosevelt was elected and he started a series of legislation the New Deal—social security; federal minimum wage—first court accepted, then struck down and then accepted again when threatened w/ court packing plan

b) Nebbia v NY:  There was a NY law that set the minimum retail price for milk—court DID uphold this law—says that as long as it is not unreasonable

i) Some criticize it and say it was for businesses—unclear if this was first new deal case, bc similar cases were struck down, so this might just be a hiccup

ii) Establishes standard for Due Process review

(1) Not arbitrary or capricious

(2) Reasonably related to the purpose of the legislation

c) Home Loan and Building Association v Blaisdell:  MN case about a state law that extended loan redemption period by 2 years—the loan was not reduced, payment was just extended (remember:  K clause was intended so debtors were not relieved)

d) But court upholds the law.  Says that law only altered the form of the remedy, rather than changed substantive rights, so permissible.  Says it is a question of reasonableness and the legislature is good judge of this—not just looking at the K but thinking of big picture consequences—

i) Cardozo’s unpublished opinion:  conceding that this is contrary to the framers, But says we have different economic needs now.  Originalism doesn’t work here—need to look at what Framers would have thought under present circumstances (states explicitly)

ii) Majority seems like a strong opinion—if the bank kicks everyone out of their homes, the society as a collective suffers

e) Then the court starts striking down New Deal legislation—historians debate it—Roosevelt comes up w/ court packing plan and Justice Roberts switches his vote in West coast—and there are many theories as to why; felt pressure—change may have happened in Blaisdell and Nebbia

f) West Coast Hotel v Parrish:  says freedom to K is not part of Constitution (overturned Adkins and said can have minimum wage law for women—way opposite of Lochner)

i) This has huge impact on liberty to K cases—first case to recognize unequal bargaining power
ii) Constitution does not speak of freedom of contract

iii) Note: “switch in time that saved nine” – Court packing plan and other theories

g) United States v Carolene Products Co:  law said you can’t sell cheap filled milk—law was probably put through dairy makers trying to eliminate cheap competitors—but it was justified as a health law

i) Court upholds the law—says it is commerce; there was no violation of due process; and that it was not a violation of equal protection, even though the same thing was not being done to butter

ii) Court says there is a presumption in favor of the legislation—as long as rational basis.  i.e.:  facts that Congress relied on to reg. commerce were true.  Law must be ridiculous for ct to strike down

iii) Footnote 4:  gives basic structure for modern approach to judicial review.  answers that this is not the end of judicial review—says there are some cases we will not roll over and these are Bill of Rights cases and “discreet and insular minorities” cases—this is the tiers of scrutiny
(1) Court will make a more “searching” review where the law seems to facially interfere with a prohibition under the Constitution, or when it is directed at “discrete and insular minorities.”

(2) Ordinary economic regulations get minimal scrutiny.

-Why is economic liberty getting less protection?  Why are we more free to go out and say awful things but not to sell bad milk?

h) Williamson v Lee Optical Co.— example of how deferential the Ct will be w/ econ. regulation.  really important case, huge for economic policy—this is about an Oklahoma law that said you had to have a doctor’s prescription to have an optician make glasses for you—protect wealthy optometrists against opticians making cheap glasses

i) The district court said it was unconstitutional but Supreme Court says the law is constitutional—says the law should be allowed—legislature had a rational basis
ii) Part of the law regarding advertising would not hold today, bc violation of free speech

iii) Basically, b/c Court can imagine a universe in which this regulation is rational, it doesn’t matter what the legislature was actually thinking about.

XIX) FEDERALISM IN THE MODERN ERA:  The Commerce Power
a) Background:  After New Deal, court upholds virtually every federal power—then in the beginning of ;90s court begins to rediscover federalism.  MAJOR QUESTION:  where is the limit on Congressional power under the commerce clause?  Does the economic/non-economic distinction make sense?  Does Breyer’s “big fuzzy line” create a federal police power?

b) NLRB v Jones and Laughlin:  redefines “commerce”Court said that under Commerce power could impose labor regulations on steel manufacturers (gone is the commerce/manufacture dichotomy)—said that this steel plant has a huge effect on interstate commerce and if it was shut down would have huge effect

i) Basically, Congress may regulate if IC is affected – no longer use production/trade distinctions - effect upon commerce, not the source of the injury, is the criterion.

c) United States v Darby:  Sets a minimum wage and maximum hours requirement and says Congress has the power to regulate shipment of these goods when there is a substantial effect on interstate commerce (even though it is a pretext, court says okay)—this overrules Hammer v Dagenhart—this is in effect no judicial review; use necessary and proper as justification as means to an end

i) Says 10th Amendment does not matter, that it is just a truism.  No exclusive zone reserved to the states by 10th Amendment

ii) Argues that federal unification is a way to eliminate the race to the bottom

d) Wickard v Filburn:  There was an Agricultural Adjustment Act of 1938 which said how much wheat you can grow.  Homegrown wheat - Activities can be regulated if they exert a substantial effect on interstate commerce.  Can be direct or indirect.  

i) Supreme Court says this law is constitutional and that they can tell the Ohio farmer how much wheat he can grow even if it is for his own consumption

ii) This was another law to control supply/demand in depression:  Court says it doesn’t matter if it was for local use, says if he didn’t grow it, he would be buying it

iii) May seem trivial, but what if you had 10 million Filburns:  (Aggregate effects can be a substantial impact)

(1) This also abolishes the direct/indirect

(2) What about argument that this isn’t commerce?  

e) Background to Civil Rights Laws:  this was legislation that ban discrimination on race, color, religion if it affects commerce—it was even more supported by Republicans—wasn’t through the 14th Amendment Section 5 power bc of Civil Rights Cases of 1883-many think it was decided incorrectly but they are on the books.  Civil Rights Act of 1964-banned priv. discrimination in places of accommodation that affected interstate commerce.  

f) Heart of Atlanta Motel v United States/Katzenbach v McClung:  One was a hotel and one was Ollie’s BBQ:  the hotel was easier bc had interstate guests, but w/ the restaurant had to stretch a little—use a Wickard aggregate argument and also rational basis—

i) Private discrimination at the Motel and Ollie’s BBQ had a substantial effect on interstate commerce b/c stopped African Americans from traveling.  Court reviews with rational basis test.

ii) Daniels Case:  country club case where they argued the ingredients from the snack bar were interstate ingredients

iii) These Civil Right Acts cases gave big federal power—Great Society, Nixon

iv) Then there was Reagan who wants more state rights and appoints federal judges w/ a shared view—before the next series of cases there was plenary commerce power
g) 1960s-1980s – Assumption that commerce power was plenary – expansion of the federal government under Johnson and Nixon.  1980 – Reagan began to appoint judges.  1994 – “Contract with America.”  Lopez in 1995 – restoration of federalism as a meaningful constitutional doctrine (but how meaningful?)

h) United States v Lopez:  this was a Rehnquist court opinion-the law in question is the Gun Free Zones Act of 1990 which makes it a federal crime to possess a gun in school zone 

i) William Rehnquist:  Midwesterner; Stanford aw-practiced in AZ—became chief justice in ’86—next twelve years were Rehnquist Court-known for “federalism revolution”-replaced by former law clerk, John Roberts—tends to write short opinions

ii) Antonin Scalia:  Harvard Law; appointed in ’86-kind of unpredictable—can write very pro civil rights, supported flag burning as constitutional—flamboyant writer

iii) Opinion—3 categories Congress can regulate under Commerce Clause:

(1) Channels of Interstate Commerce—hotels, restaurants (i.e.:  Heart of Atlanta)

(2) Instrumentalities of interstate commerce or persons or things in interstate commerce—highway roads; prof. doesn’t really get the distinction between these two

(3) Activities that substantially affect interstate commerce—he says this law doesn’t meet any of these; but he does uphold Heart; Darby Wickard
(a) Must be SUBSTANTIAL – merely affecting is not enough (Wickard, Heart of Atlanta).  Suggests that this type of activity must be “economic” activity (comes up in Morrison).

(b) This case fell under this category – too tenuous a connection between IC and keeping guns out of school. 

(c) Also suggests that the activity needs to be economic
(d) Says that if the law said it had to be a gun that traveled in  interstate commerce it would work—in fact in ’98, the law was amended and upheld

(e) Rehnquist rejects the justification that guns lead to crime which in turn effects the economy—says this would mean the federal government can do anything and destroy the line between federal/state

(i) Lead to slippery slop of regulating things that should be local

iv) Sandra Day O’Connor:  TX; went to Stanford in Rehnquist’s class—had little opportunity—also went to AZ; appointed in ’81—huge swing vote—she dislikes brightline rules, balances interests, drives Scalia crazy

v) Kennedy:  Harvard; appointed in ’88 after Bork/Ginsburg—unpredictable—writes for the people, not in legalese—strong 1st Amendment

(1) O’Connor/Kennedy concurrence:  say law is unconstitutional but want to uphold prior cases—say need stronger commercial connection

vi) Thomas:  appointed in ’91, one of youngest judges—Anita Hill; hard-core constructionist—willing to overturn cases if thinks they are wrong

(1) Thinks the court got it wrong for past 60 years, would like to go back to pre-New Deal binary distinctions

vii) Stevens:  Northwestern/Chicago man:  hard to pigeonhole; says it was okay to have law against flag burning—very smart

(1) Dissent:  says guns are articles of commerce/can restrain commerce-can be regulated

viii) Souter:  Harvard-appointed by Bush—very reclusive; bachelor

(1) Dissent:  thinks the court is taking a giant step backwards

ix) Breyer:  Harvard—developed Federal Sentencing guidelines—pragmatic

x) Ginsburg:  CORNELL—then Harvard/Columbia

(1) Breyer/Ginsburg main dissent:  says we should look at it in the aggregate—local level can therefore affect interstate commerce—rational basis
(2) Schools and education basis of economy, so if people afraid bc of guns at school, affects economy

(3) Deference to Congress

i) United States v Morrison:  Student was raped by football players at VA school and they basically just got slap on hands, so she sued under Violence Against Women’s Act (VAWA)-1994…gave federal/civil cause of action for gender motivated crime

i) In the same Lopez split, Supreme Court struck down the law as unconstitutional

ii) Say rape is not economic—unlike Lopez there was huge evidence and research that in aggregate, gender crime has huge impact:

(1) But court rejects this and says at end of day, up to courts NOT Congress

(2) Again, use slippery slope-if they can do this, can do anything—shouldn’t be regulating local areas of law

(3) Gender motivated crimes are not economic and can’t be aggregated.  Says “The Constitution requires a separation between what is truly national and what is truly local”

iii) Thomas concurs:  expansion of Commerce Clause has been wrong all along

iv) Clarification of Lopez:  has to be economic; suggestion that won’t use Wickard aggregate and reject rational basis as court will ask question themselves; congressional fact finding won’t affect it

v) Dissent:  asks what it local?  What about embezzlement?

vi) Souter Dissent:  says there is a rational basis; goes through the data and says there is even more justification here than Civil Rights Act—38 states agreed and the states consented.  Says that this is just like Gibbon v. Ogden

(1) Federalism questions:  should we consider state consent?  What limits should Congress have—Breyer concedes that Congress could do anything?

j) Gonzales v Raich:  this was about CA’s Compassionate Use Act and allowed sick people to use medicinal marijuana—two people were using it at home/one growing it—state law was in conflict w/ the federal law against the use of marijuana

i) Lopez and Morrison seem to suggest that the local law should prevail, and 9th Circuit rules for state, but the usual split is challenged as the dissents are less tough on drugs

ii) Stevens majority:  guts Lopez and Morrison—upholds federal law; he affirms Wickard—says you don’t need specific congressional findings and returns to rational basis—doesn’t overturn Lopez and Morrison but guts them—says those were about entire statutes and this just about one part—argues marijuana is economic (prof. says doesn’t have to be economic)—says if you let them grow pot in home then would let them grow it for any purpose and that this pot goes into the market

(1) Basically, reaffirmed Wickard as good law and explicitly applied rational basis.  Distinction from Lopez/Morrison b/c here the Ps were only challenging one portion of a larger scheme and the Court won’t excise one piece of the law.  Also, the majority said this was economic activity.

iii) Scalia concurrence:  says Congress can do “necessary and proper”—pretty broad opinion, says doesn’t have to economic; suggests deference to Congress; single possession can be part of larger regulation

iv) O’Connor dissent:  no one thought she would be the hardcore federalist—says this is against lopez—argues the medicinal users are an identifiable class—thinks to big federal power

v) Thomas dissent:  says ignores enumerated power; says this is a pretext; destroys original meaning of commerce clause—buying/selling

(1) End of Commerce Clause:  where does this leave us?  Back to rational basis-some say federalism revolution is over

(2) Politics have changed—Bush-No Child are big sweeping federal power; in Bush/Gore liberals wanted to uphold federal law

(3) In 1/2006, upheld Oregon Right to Die statute:  Roberts, Scalia and Thomas dissented

XX) Federalism in the Modern Era:  The Taxing and Spending Power
a) Steward Machine v Davis:  this was a federal law which said states would get a break if they contributed to the unemployment:  state challenged it as coercive

i) Court/Cardozo says it is constitutional—rejects Butler’s use of the 10th Amendment

ii) Basically, overruled Butler’s application of the 10th Amendment to the spending power. The power to withhold benefits is not the power to destroy; the state is free to refuse the federal money.  

b) South Dakota v Dole:  federal government had law that fed would withhold transportations funds if they had drinking ages under 21 (Congress does not just set the drinking age, may be 21st); so South Dakota has to either raise drinking age or lose money—SUPREME COURT UPHOLDS THE LAW, giving 4 requirements to see if spending provision is constitutional:

i) Spending must be in pursuit of general welfare (this is Constitution), but Congress is given considerable deference as to what constitutes the gen. welfare;

ii) If Congress makes state receipt of fed funds subject to condition, it must do so unambiguously; 

iii) Conditions on fed. grants may be illegitimate if unrelated to fed. interest in program

(1) i.e.:  has to be connected to the state requirement and federal interest

iv) Spending can’t violate other Constitutional provisions (couldn’t pass law requiring 1st)

v) O’Connor dissent:  dissents on the merits; federalism issue—can’t tell states what do

vi) Brennan dissent:  21st Amendment grounds

(1) More Federalism questions:  Can fed tell where to put a state capital?  What about state to funds—AK telling CA what to do?  What if offered 20 bucks to women not to vote?  Some people thought that after Fed. Rev. South Dakota would be overturned but unlikely—it was a 7:2 split and Raich affirmed big fed power

XXI) Federalism in the Modern Era:  The Power to Enforce the 14th Amendment
a) 13-15th:  deliberately says “by appropriate legislation”—not limited by N&P

b) South Carolina v Katzenbach:  upheld the Voting Rights Act to stop the disenfranchising of black voters in the South.  Voting Rights Act of 1965 - Congress can pass specific rules to protect voting rights.  Broad reading of § 2 power – invokes McCulloch.  While literacy tests don’t violate the 15th in themselves, here there was ample evidence that the application in these jurisdictions violated the 15th.

c) Katzenbach v Morgan:  there was a law that said if you went through the 6th grade in Puerto Rico, you could not be denied right to vote in US, even if couldn’t read/write—and there was a NY state law that said HAD to be able to read/write

i) Court strikes down the state as violation of equal protection and upholds the Federal law as equal protection under Section 5 and Congress’s power to legislate (it is constitutional for a state to have these tests, but majority ignores this and just gives deference to Congress)

(1) i.e.  Don’t look at whether the action Congress is regulating violates § 1 of the 14th, only look to whether Congress has the power to act under § 5 (no clear limit on § 5 power).

ii) Dissent:  state law is constitutional

d) City of Boerne v United States:  City challenged RFRA.  § 5 power limited to enforcing the provisions of the 14th.  Congress can’t alter its meaning by interpreting the Free Exercise Clause differently than the Court. Congress’s power is solely remedial – can’t sweep in a vast amount of conduct not prohibited.  before this case the freedom of religion test was that there could not be any legislation that substantially burdens a religious practice unless it is justified by a compelling state interest (so can drink wine, can’t kill people

i) Test: there must be a congruence and proportionality between problem, as defined by courts, and the remedy. RFRA is unconstitutional b/c it applies to conduct not protected by the 1st as interpreted by the Court.

ii) Employment Division v Smith:  Native American fired from job for smoking  peyote bc illegal in OR—OR state takes it to Supreme Court as they were worried about Industrial Universal Church who worshipped marijuana—Supreme Courct overrules compelling interest test:  Scalia—valid and neutral law of general applicability can apply, even if it burdens one person 

(1) This decision was criticized for devaluing religions liberty—hurts small religions

(2) Result was the Religious Freedom Reformation Act—no state/fed law can substantially burden free exercise w/o a compelling interest

iii) In Boerne, there was historic zoning law and church wanted to expand, but city said no—so Archbishop said under RFRA, the city had no compelling interest to burden the church—so City has to argue that RFRA is unconstitutional

iv) Kennedy—says the law is unconstitutional; says the Congressional power is limited and can’t interpret the free-exercise clause differently—no sweeping exercise under Section 5, only remedial—says Supreme Court has last word—differentiates from Katzenbach, bc said those laws targeted states, rather than broad application

(1) Must be congruent and proportionate to the interest
v) O’Connor/Breyer Dissent:  say Smith was wrong—but agree that Court has last word, overruling President AND Congress; court superior to 14th Amendment (they were looking at court interpretation, rather than language)

(1) Note:  RFRA still applies to federal, just not states

e) U.S. v. Morrison, Part II:  Rehnquist writes majority and says VAWA doesn’t work under Section 5 either and agrees w/ Civil Rights Cases which said can’t apply Section 5 to individuals b/c §1 of the 14th only applies to state axn (Civil Rights Cases’s state axn req. is still good law)—also says it does not pass the “congruent and proportionality” test from Boerne, as the remedy and the means to the end

i) So if you can’t do it under expanding Commerce Clause, it is really hard to pass civil rights legislation

ii) Dissents:  says that this is a remedy as the states have applied—need to protect citizenship

(1) If did this, wouldn’t need Commerce Clause, but would give Congress great power—so now we have more a limit/review of Congress Acts under Section 5 and we get this “congruent and proportionality” test

iii) Big issue – who is the final arbiter of what the 14th means and how expansive § 5 power is? Why should the Court have the power to strike down this sort of legislation?  The § 5 enforcement power was meant to overturn Dred Scott – why should the Court have the last word when the 14th seems to make Congress the central power?  Is this just the Congress amending the Constitution without going through the proper procedure?

XXII) Federalism in the Modern Era:  Congressional Regulations of State Governments
a) Idea here is there just may be some things Congress can’t regulate

b) National League of Cities v Usery:  Unconstitutional to impose a federal minimum wage on state and local employees.  Functions that are essential to the separate independence of the states – need the power to determine the wages it pays its employees.  overturns Butler, and says no minimum wage—Rehnquist writes the opinion and says there is a structure, something inherent about state sovereignty that can’t be overwritten and one of those things is minimum wage

i) Lists summer teenagers, undertrained workers and Prof. laughed at how these are vital to the separation of the state

ii) Dissents:  say he has to comply w/ all these other laws, what is different about minimum wage

c) Garcia v San Antonio:  overturns National—reject just asking whether this a traditional state function—so they say they are going to be hands off judiciary

i) Also, argue that the state is protected by the political process:  political safeguards of federalism
ii) Basically, overruled Nat’l League of Cities as unworkable – Congress is free to regulate and states protected by political process.  This is still good law with some limits on scope: plain statement and no legislative or executive commandeering.

iii) Dissent:  federal overreaching—Rehnquist and O’Connor say they will eventually return to National
(1) Garcia remains the law in terms of minimum wage

d) Gregory v Ashcroft:  This is about the Age Discrimination/Employment Act—MO had law that said judges could not serve past 70 and they were trying to rely on the ADEA

i) Court agrees w/ state and say judges can fall into the “policy makers” exception—says if Congress wanted it differently would have to make plain-statement
ii) Says should construe statutes in favor of federalism; decentralized government;

(1) But does federalism protect liberty?

iii) Basically, state law mandating retirement age for state judges upheld despite conflict with ADEA.  Plain Statement Rule: Congress must make it “unmistakably clear in the language of the statute” that it intends to intrude on traditional state functions.  Otherwise interpret federal statute to not conflict with state law.

iv) Dissent:  White, doesn’t like federalism—leave to political process—Blackmun/Marshall say on the merits ADEA does apply to these judges

e) NY v United States:  “Take title provision” forcing states without a compact to dispose of low-level radioactive waste was impermissible legislative commandeering by Congress in violation of the 10th Amendment or principles of federalism.there was a federal law dealing w/ low-level radioactive waste—made 1st attempt to make states form compacts bc just SC, WA, and NV were dealing w/ it—then in ’85 Congress renews the act, giving monetary and access incentives and also a take-title provision—if don’t do anything by ’96, you take title to the radioactive

i) NY doesn’t do anything, also large generator and sues saying law is unconstitutional

ii) O’Connor/Majority and that Congress can’t regulate directly on the States (cites Articles for saying only on individuals):  says the monetary/access incentives are fine, but say the take-title is unconstitutional—Prof. doesn’t think this makes sense

iii) Says Congress CAN do this under Commerce Clause, but can’t force a state to regulate itself and says this is a violation of 10th Amendment or enumerated power

(1) But what about NY acting like it was complying?—court says not estopped

iv) “Negative Commandeering” – Congress can take an entire area away from state regulation (“Field Preemption”) such as immigration.

v) Dissent:  pretty pissed; says NY consented and should be estopped—reiterate Garcia and say only protection is the process

(1) So the majority says you can tie the state’s hands but not force them to affirmatively act

(2) Federalism Question:  What if law singles out one state?  Eg NV having to be the toxic waste dump?  Tough question—does burden have to be equal?

f) Printz v United States:  Brady Hand Gun Bill—said have to background check for handgun buyers by Chief Law Enforcement Officer (CLEO).  Brady Bill’s requirement that local law enforcement run background checks, without additional funding, until fed program up and running was unconstitutional executive commandeering.

i) Scalia/majority:  Law is unconstitutional—may textually have power; but history/structure/precedent say that you can’t require a state to do something—says this is a unique law

ii) Structure:  states have sovereignty; Constitution regulates individuals NOT state-this echoes NY and 10th Amendment; also says this violates the Unitary Federal Power, meaning people enforcing laws who don’t answer to the President (doesn’t make sense)

iii) Thomas Concurs:  too broad of commerce clause/violation of commerce

iv) Stevens dissents:  political process, says it would be worse to hire a swarm of federal officers, creating huge bureaucracy—thinks Scalia got history wrong—thinks there is precedent for this law, whereas Scalia does not see precedent

v) Breyer dissents;  says we should look at experiences of other countries—we debated this for awhile in our class

vi) Souter dissents:  say he is relying on his interpretation of the Federalists 

(1) Prigg is good authority for majority where said only federal could control the slave—but they didn’t cite it

(a) Garcia is never overruled but weakened by these last series of cases

XXIII) Federalism in the Modern Era:  State “Sovereign Immunity”
a) Federal JDX:  limited to controversies and cases

b) Chisholm:  South Carolinan suing another state for breach of K and supreme court gave jdx—in response the 11th Amendment was passed, which prohibits a narrow amount of diversity cases, which are the controversies

i) However, the Supreme Court interprets this 11th Amendment very broadly—majority of scholars believe that it was supposed to be narrow.  Basically, USSC held that the plain language of Art. III allowed a state to be sued by citizens of another state.

ii) 11th Amendment – Direct response to Chisholm.  The Court has given the 11th a very expansive interpretation and applied it as a general grant of state sovereign immunity.  Cannot be sued for money damages without their consent, BUT Congress can abrogate state sovereign immunity.  

iii) LA: Case:  said even if it a citizen sues his/her own state under federal question jdx, the federal court has no jdx

(1) This means you can’t sue a state for violations of the Constitution—state sovereign immunity—dramatic expansion

c) Seminole Tribe v FL:  there was a law that said states had to negotiate in good faith and if they did not, the tribe could sue in federal court—so Congress was saying under “Indian Commerce Clause” they are abrogating state sovereign immunity

i) Supreme Court says NO; can’t do this. Congress’s Art. I powers are not sufficient to abrogate state sovereign immunity.  Congress may only abrogate under § 5of the 14th Amendment (See City of Boerne for when Congress may act under § 5).  

ii) Alden:  Couldn’t sue their own state in the state court for overtime— can’t force the state courts to hear these cases – also immune in state courts.

iii) Florida Pre-paid – state can’t be sued for money damages for patent violations.  Patent protection is an Art. I power.  

d) Prof. doesn’t like these cases-make no sense and says:

i) Too broad of an interpretation of 11th which was really just about a citizen suing another state

ii) Structural argument is made up:  otherwise states would be lawless islands and this is nowhere in the Constitution

iii) Supremacy Clause is there

(1) There are exceptions:  federal can still bring lawsuit against a state and under Ex Parte Young, does not extend to injunctive relief against state official (but what if the state has already violated, can’t get monetary relief); does not apply to municipalities (so LA can’t be immune, but UCD can)

e) Recent Sovereign Immunity Cases
i) Garrett:  says if state violates Title 1 of disability act and no reasonable accommodations—can’t sue them for money damages-Congress has no authority

ii) Hibbs:  O’Connor/Rehnquist switch and say Family Medical Leave Act and say that the remedy can be there under Section 5 bc this was about gender—said it was congruent and proportional
iii) Tennessee v Lane:  paraplegic had to crawl up states, so it was about Title II of American disabilities act—O’Connor switched again and said this was okay

XXIV) Federalism in the Modern Era:  The Dormant Commerce Clause
a) Dormant commerce Clause (state pwr to regulate interstate commerce):  picks up on Gibbons, Cooley
i) Summary
(1) Gibbons/Wilson – States may regulate interstate commerce when Congress has not acted.

(2) Cooley – But, state laws that infringe on areas that are truly “national,” or admit of only one uniform system of regulation, may violate the Commerce Clause even if Congress has not acted. i.e.:  if Congress has acted, the federal law trumps—but if not the state can act (though some may be so bad as to be unconstitutional)

(3) Wheeling – However, Congress can permit state laws that otherwise would violate the Commerce Clause. i.e.:  if Court has said it is unconstitutional, congress can give states the right to act

b) Three rules that apply if Congress has not acted:  

i) Laws that discriminate facially against interstate commerce are subject to a virtually per se of invalidity 

(1) Eg. can’t say won’t take waste from other states or have stringent process requirements

ii) If you have facially neutral law, it is subject to the Pike Balancing Test
(1) Pike Balancing Test:  if it is for legitimate public interest and only incidental effect on interstate commerce, will be upheld

(a) Eg AZ law that limited length of trains, so CA train would have to be pulled apart—the court struck down this law as too much of burden, given the benefit

(b) Where the statute regulates evenhandedly to effectuate a legit local public policy interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefit.” Look to (1) nature of local interest and (2) if could be achieved with a lesser impact on IC.

iii) Dormant Clause doesn’t apply when the state is acting as a market participant.  Why have it?

(1) CA could say just CA employees can rebuild King Hall; SD can make its own cement and only sell it in south Dakota

c) Three Principles of Dormant Commerce Clause
i) Protect Unified national market

ii) Process value—protect interests of the other states

iii) Foster national solidarity—think of self as American, not as state resident

(1) Some say Dormant is weak textual—Scalia thinks should presume Constitutionality in favor of the states

XXV) SEPARATION OF POWERS IN THE MODERN ERA:  Executive Privilege
a) United States v Nixon:  June 17, 1972—Watergate scandal—tapping office of McGovern—Special Prosecutor Cox; Nixon wants him fired but instead of doing it both AG and Deputy AG resign—then Solicitor General Bork does fire in the Sat. Night Massacre—then in ’74 start to have indictments and this triggers formal impeachment

b) Nixon refuses to give over the tape and moves to quash the subpoena for the tapes—District Court denies Nixons motion and Supreme Court takes it up on cert.

i) Supreme Court says there is JDX and unanimously says Nixon says has to turn over these tapes to the special prosecutor.  Court said that executive privilege did exist but was not absolute.  The privilege could not trump the need for the fair administration of justice in a criminal trial.

(1) Nixon’s Argument:  says special prosecutor is executive branch, and is subordinate to him—he is like a white house cook

(2) Court’s Response:  subordinate has the power until Nixon fires them

(3) Nixon’s 2nd Argument:  this is a protected executive privilege and he has this w/ his subordinates

(4) Court’s Response:  There are executive privileges, but in certain cases and this privilege will yield—if need evidence for criminal trial, and only exception is if protection of military/diplomatic secrets

(a) Court is using a structural argument, rooted in the separation of powers—in this case, however, the executive power yields

(i) Nixon ended up turning over the tapes, revealing a cover-up—Nixon resigns and unelected Ford pardons him

c) Notes:  it is a broad opinion—president’s privilege yielding in criminal cases is not much of a privilege—do we think it was overly broad?

i) Could they have used the crime/fraud exception?—

d) Cheney Case:  Cheney was accused of meeting improperly w/ oil execs

i) Supreme Court said didn’t have to turn over id at meeting; said civil trial was less important than criminal—don’t really get this; prof. doesn’t like distinction

XXVI) Sep. of Pwrs in the Modern Era:  Pres. Privileges & Immunities & Impeachment
a) Nixon v Fitzgerald:  this case held that the President is immune for damages arising out of his official conduct.  Basically, President absolutely immune from suit over actions that are within the scope of his official conduct.

b) Clinton v Jones:  this was Paula Jones civil case for sexual harassment and Clinton tried to say he was immune while in office, but the court says NO this case can go forward and said it was different from Nixon which was about official conduct

i) They also said it wouldn’t take up very much of his time, which turned out to be very untrue 

c) Could Hillary file divorce for this time?  What if witnesses die?  Can the President sue people?

i) As to the President indicting himself, it is usually triggered impeachment 

ii) Jones case made these questions even more controversial—and was settled, there wasn’t enough evidence that Clinton had done something bad

(1) In Jones, they got a deposition from Clinton

(2) Then there was the Monica Lewinsky scandal, which was a he said/she said until she produced the blue dress

(a) Then the judge in the Jones case holds Clinton in contempt for lying

(b) Starr then writes this report and Congress put it on the Internet, the same Congress that had pass many anti-porn laws for the Internet

(c) It ultimately led to Newt Gingrich’s resignation (problems in his own marriage)

iii) They said Clinton committed perjury, which led to the ultimate question of what is a high crime and misdemeanor

iv) Basically, The President is not immune from civil suit for actions taken before in office. Not impairing exercise of presidential discretion. Not a major distraction b/c frivolous cases will be dismissed, so this is not a case of courts interfering with the proper functioning of the executive branch.

v) Impeachment – what are “other crimes or misdemeanors?”  Senate’s determination is not reviewable by any court.

vi) In England:  high treason was a plot to kill the king while petty treason would be like if a wife killed her husband

vii) Misdemeanors used to be a “bad deed”

(1) What is a high crime and misdemeanor?
(a) Historically:  crimes against the state and misdeed

(b) Is the bar too high?  

(i) Should the President be removable for gross incompetence

1. LOOK AT YOUR NOTES FOR THIS

XXVII) Separation of Powers in the Modern Era:  The President’s Veto Power
a) Immigration and Naturalization Service v Chadha:  Chadha was a Kenyan citizen w/ British passport whose student visa was up—AG wants to grant relief for his deportation—House of Rep (as law gives them one-house veto votes to cancel deportation)—Chadha is saying this is unconstitutional.  

i) Severability:  First, Court has to ask whether this one-house veto is severable from the rest of the law—court has to evaluate whether they can strike down the whole law, or just this one part and let it stand—in many cases, Congress would include a severability clause and there was one in this case, but it was a big law so unclear

(1) In this case, Congress does come in and says NO we didn’t intend for it to be severable—said the whole point was to eliminate only way not to be deported is to get a private bill w/ congress—they wanted to delegate some power to AG, BUT keep some power for themselves through one-house veto—they say we would never have done this w/o right to review

(2) But court says doesn’t matter, we are implying severability—only way Chadha could stay is if the clause was severable

(3) Rehnquist dissent:  says that this is not Congress’s intent

ii) Merits of the Case: They say one-house veto is unconstitutional:

(1) Violates presentment clause:  Pres. didn’t get chance to sign/veto

(2) Violates bicameralism—need other house of Congress

iii) Powell Concurs:  says sometimes these one-house vetoes are okay/practical

iv) Basically, No “legislative vetoes.”  Because this was a legal act (altered legal rights and responsibilities) it required presentment and bicameralism.

v) White dissent:  says the veto is necessary; needs to be able to delegate—and this kind of forces them not to—White says this is legislation, not exec power

(1) Congress continues to pass this kind of legislation—even though it isn’t legal under Chadha Congress still does it and agencies tend to do it

b) Clinton v City of NY:  This was about the Line Item Veto Act:  says President could cross out certain parts of the budget and then Congress could disapprove and whether Pres. signed or vetoed it, it would become law

i) Congress is saying, hey we can’t deal w/ this wasteful spending—we need President

ii) When Clinton struck down medicare reimbursements, City of NY sued

iii) Supreme Court says the law is unconstitutional—saying Pres. is rewriting a law, rather than executing the law

iv) Basically, held that Line Item Veto Act was unconstitutional.  President can’t rewrite statute.  Must either sign or veto.

v) Scalia, O’Connor, Breyer Dissent:  says you could just write it so Pres. had discretion—but majority still says form matters; either signs or vetoes

XXVIII) Separation of Powers in the Modern Era:  The President’s War Powers
a) Milligan:  Lincoln, during the Civil War, set up military tribunals—a group of men were arrested in Indiana for a plot to steal Union weapons and they were tried and convicted by this military tribunal—Milligan appeals

i) Supreme Court agrees and says these military tribunals are unconstitutional—says so long as the courts are open, it is wrong—only time you can do it is if in theatre of war

ii) Concurrence:  agreed it was wrong but said it was bc Pres had acted alone would be alright if congress had authorized it; whereas majority is saying this is wrong no matter what 

iii) Basically, can’t use military tribunals when the person is indisputably not an enemy combatant, not on the battlefield, and the civilian courts are open.  Still good law, but considerably weakened by Hamdi.

b) Ex parte Quirin:  June 1942-2 submarines land, one in Long Island and one in FL—each has 4 men on board, they bury their Nazi uniforms, entering US w/ intent to commit sabotage—FDR issued an executive order for military tribunals for these men to be tried and if convicted, executed—one of the men claims to be a US citizen.  Key Fact:  they changed into civilian clothes and that is why could be tried in a military tribunal as ordered by FDR

i) FDR is arguing that they violated the laws of war—if they had done the uniform switch in battle, it would have been illegal there too—FDR is pissed that it is even taking this long, tells Supreme Court no matter what he will execute these men

ii) The Supreme Court first issues a short per curiam, unanimous opinion rejecting the mens claims and they were executed; only after the execution did they issue opinion

iii) Frankfurter pushes for a unanimous decision (debated this) and they do issue one

iv) First, they say they did have jdx to hear these claims—striking that they claim jdx over these Nazi soldiers

v) Second, on the merits say a military tribunal was appropriate—said they were unlawful belligerents-but what about the citizen—court says he was the same

(1) Prof. thinks they got it wrong and that the US guy should have been tried as a traitor and under the procedure set forth in the Constitution 

vi) Court also says don’t get protection of 5th and 6th amendments under military authority and distinguish from Milligan, arguing it doesn’t matter that the courts were open, Milligan was not an enemy soldier (belligerent) who could have been held as prisoner of war—here these were clearly Nazi soldiers

(1) No one really cares about these cases until 9/11:  on September 13, 2001 Bush declares military tribunals for any non-citizens that he determines to be a terrorist

c) KEY:

i) Non-Citizens - Court didn’t address whether ordering the tibunals was inherently within the President’s power b/c Congress had allowed military tribunals to deal with crimes against the law of war. 

ii) Citizen – Court denied habeas writ b/c he was charged with violating the laws of war (no uniform), not treason.

d) Youngstown Sheet and Tube v Sawyer:  there was a breakdown in steel worker negotiations, so Truman made executive order that Secretary of Commerce take over the steel mills and also said leaders had to come work it out—steel mills sued.  Korean War happening

i) Truman is arguing that he has unlimited power in theater of war but court says no, this executive order is unconstitutional

ii) Black:  your power needs to derive from Constitution or a statute and here there is neither—very formalistic argument

iii) Frankfurter Concurrence:  says Taft-Hartley Act of 1947 says what to do in an emergency—and maybe this would work if there was precedent/history/acquiescence but there is not in this case—no such precedent for this Act of Congress

iv) Douglas Concurrence:  does not matter that this is an emergency—Congress

v) Jackson’s Famous Concurrence and 3 categories:
(1) When Pres. acts in pursuance of act of Congress, he is at strongest and there will be a strong presumption of Constitutionality

(2) When Pres. acts and Congress has said nothing—there is a zone of twilight and it is going to depend on the facts of a particular case

(3) When Pres. acts against an act of Congress, power is at its lowest ebb and must be carefully scrutinized

(a) So unlike Black’s binary, Jackson has mushy inbetween—Jackson agrees that Congress has acted—different than when he was a lawyer for FDR and argued for sweeping Pres. power, but he says, now I am a judge—huge bipartisan respect for Jackson; executive during WWII so respect to his opinion

vi) Dissents:  extraordinary times—struggle to be free and time of crisis; says Pres. have done this before, Lincoln, etc.—Truman went to Congress for approval the next day

vii) Prof hypo:  could Pres. order drug company to give cure to anthrax for soldiers at a reasonable price?  Tough question—really hard to draw line between Pres in emergency and following the Constitution

e) Hamdi and Padilla-cases and Background:

i) Yassir Hamdi:  a US citizen captured by the Northern Alliance, while fighting with the Taliban, originally brought to Guan, but when found out citizen he was brought to South Carolina

ii) Jose Padilla:  captured at O’Hare, suspected Al Qaeda and suspected of planning to plant a dirty bomb 

iii) At Hamdi’s district court hearing, they said the indefinite detention, just on the hearsay of Mobbs was unconstitutional—but 4th Circuit reversed and say its okay

iv) At Padilla’s district hearing they said it was okay but the 2nd reversed and said no its not,--so we have a circuit split

(1) So the two cases come up on cert together and are argued the same day and the Supreme Court ruled in favor of the detainees—huge issue and a shock that stood up for Taliban supporter over Rumsfeld (8:1)—opinions less exciting

f) O’Connor and the Plurality:  Detainees were trying to argue that this was forbidden by Act of Congress in 1971 that was passed to prevent another Japanese internment—however, O’Connor says no, this detention is congressionally authorized by the 9/18/2001 resolution—also said it was alright to hold a US citizen as an enemy combatant under Quirin-acknowledge that it is problematic that this is an indefinite War on Terror, but say as long as there is fighting in Afghanistan, it is alright—so these are all pretty good for government

i) But-the plurality thinks if they want to challenge this enemy combatant status, they should be able to—consider Matthews v Eldridge balancing test of the government v individual liberty and say that the detainee can challenge the factual basis in front of a neutral decision maker
(1) So it can be a military tribunal; can also have hearsay; and can have a presumption in favor of the Government 

(2) This plurality argument is very pragmatic and about making it work 

ii) Must give notice and opportunity to rebut evid. in front of a neutral decisionmaker to satisfy procedural due process

g) Souter/Ginsburg Concurrence:  they go w/ the statutory argument; say that the ’71 Act means that can’t do this and if Congress wanted to override it-it has to speak w/ a lot of clarity—so these 2 also say let him go

h) Scalia/Stevens Dissent:  these 2 also say let him go; but this a remarkable opinion

i) Scalia says you can either:

(1) Charge him w/ treason

(2) Suspend habeas corpus

(3) Let him go

(a) Says this is the core of our freedom and heart of Anglo Saxon law; says Quirin is not this court’s finest hour, says he would overturn it but also that it is distinguishable bc there was no factual question he was a Nazi, but here there is, bc Hamdi is saying I am not an enemy at all

(b) Surprising that Scalia is the one to write about civil liberties in wartime

(i) Prof gives a speculative reason that Scalia is a hardcore Catholic whose favorite movie is A Man for All Seasons—emphasize the importance of having a law

(ii) Scalia is also very pro-defendant—stands up for the world of law

i) Thomas Dissent:  He says keep him; says Pres is the commander in chief and if he calls someone an enemy combatant that is the way it is—balance falls on side of President

i) Could Thomas be right?  Isn’t this just giving someone right to claim citizenship?

j) Padilla Case:  This case comes out differently

i) Padilla addressed his habeas petition to the prison in NY but during this time he was moved to South Carolina

(1) Court said we don’t have jdx

(a) 4 dissenters (breyer, souter, stevens, ginsburg):  say we should not let procedural obstacles get in the way of this unlawful detention

(2) When it is refilled:  the district court, relying on Hamdi says let him go but the 4th says the opposite

(3) Then while this is happening, US brought charges—which is kind of what Padilla wanted, but in FL he was accused of different things

ii) But Padilla’s lawyers still want the issue resolved bc don’t want the 4ths pro-government decision to stay on the books—the original opinion judge (who some say wanted appointment) writes a scathing opinion of the government

(1) The Supreme Court, however, ordered transferring him to civilian authority, so Padilla is no longer being held as an enemy combatant but under criminal charges in FL

k) Rasul v Rumsfeld:  These are non-citizens who brought a habeas petition for being detained in Guantonomo—Supreme Court said yes, they can bring this claim based on statutes 

i) But in the meantime Congress passed a law saying no one in Guantonomo can bring a habeas, so now the court has to decide what to do w/ these lurking petitions

l) Torture Memos:  There was a law in Congress prior to 9/11 that said NO TORTURE but the Bush administration had a memo that said Pres. Can do what he wants

i) But the memo never mentioned Youngstown—so this was very embarrassing for Bush and they said they no longer stand by the memo

XXIX) PROCEDURAL DUE PROCESS
a) Three Questions to ask:
i) Does P have a liberty or property interest protected by due process?
ii) Was the interest depried?
iii) What process does Constitution require?
(1) This is different from substantive, it is about what processes you get

b) Goldberg:  This is about state level welfare—claimant is saying you can’t take away my welfare benefits w/o my chance to be heard

i) NY was saying we will have a hearing afterwards and that some people are getting it who don’t need it

ii) But individual, with whom the court agrees, says I will starve if you do this and if you do this I will lose my benefits during this time

iii) Court agrees and says:   as a matter of constitutional law, you get a hearing before termination; say person must be able to present their case ORALLY, not just on paper; right to confront adverse witnesses; decision maker can only rely on evidence presented here; decision must state the reasons for their opinion ; right to an attorney if you can afford it

(1) This was a controversial case, said the court was legislating in policy

1. Basically, procedural Due Process requires a pre-termination hearing before welfare benefits may be terminated.  The individual’s interest (“brutal need”) in not being deprived of this entitlement outweighs the government interest in economy.

(2) Minimal procedural safeguards required: (1) Timely notice of hearing and evidence against and (2) an effective opportunity to defend (confront witnesses and present evidence)

iv) Black Dissent:  says this is not a Constitutional right that is policy and says that it won’t even help the poor bc it will just make the state more reluctant to put people on the list and won’t benefit the poor and needy—thinks the balancing test is wrong 

v) Couldn’t a state just avoid it by having a renewal every 3 months?  What if the statute said it could cut off anybody no matter what—did the statute create reliance?

c) Mathews v Eldridge:  this was the case about terminating benefits for people under the federal disabilities act:  court does NOT apply the rule from Goldberg
i) Says there is a balancing test:  the private interest v the government/administrative burden:  here they say the need of the disabled individual is less than the individual on welfare

ii) Test:

(1) Value of the private interest

(2) Probable value of additional procedural safeguards and risk of erroneous deprivation

(3) Countervailing government interest (including administrative cost)

d) Board of Regents v Roth:  this teacher was hired for a one year position at a state university and his K was not renewed w/ no explanation

i) The court said he had no property interest—so don’t even go to process

ii) Marshall Dissents:  says liberty to work is essence of freedom; the government needed to give an explanation for denying it

e) Perry:  came out differently; here the teacher had been there for ten years—each time on a  one year K—court said that he had a right to prove a de facto tenure policy 

i) Said if they found a property interest, than they could go through the other steps

f) Loudermill:  says state can’t offer an inadequate procedure; says once it gives a property interest, it can’t deprive w/o procedural process-must satisfy the Constitution

XXX) FUNDAMENTAL RIGHTS UNDER THE DUE PROCESS CLAUSE:  The Origins and Theory of Modern Fundamental Rights Adjudication
a) Big Issues: Are there constitutional rights that can be enforced even though they are not explicitly mentioned in the Constitution?  When can the courts recognize a right as fundamental and give it additional protection? 

i) Tradition of protecting un-enumerated rights – seems to be a distinction between personal (right to procreate and educate children) versus economic rights (Lochner, Dred Scott)

b) Griswold:  Asks this important question—has been a debate, source for fundamental rights are 9th Amendment (don’t disparage against the people); Case Law-Lochner and Dred Scott)

i) Other Cases:  

(1) Meyer:  Struck down law that said can’t teach students younger than 8th grade a foreign language

(2) Pearce  struck down OR law that said had to send students to public school

(3) Skinner:  struck down law that had forced criminalization of criminals

ii) Basically, struck down Conn. state law that criminalized use of contraceptives.  Use of contraceptives in marriage protected by the “Right to Privacy” which is an emanation from the penumbra of the substantive guarantees in the 1st, 3rd, 4th, 5th and 9th Amendments. 

(1) This right was later extended to unmarried couples and minors

iii) The 9th Amendment – to determine if a right is protected by the 9th, “look to the traditions and collective conscience of our people.”

c) Griswold is a huge launching point for these debate—CT had a law that said no one can use contraceptives—it had been on books for a long time; but as a practical matter was not being enforced—Catholic bishops wanted it to stay but a group of Yale professors challenged it

i) First, in Poe married couples tried it but the court said no standing bc it was not being enforced

ii) Then they use the general accessory statute, meaning you can be charged as a criminal accessory and had a set up w/ doctor, Planned Parenthood

iii) By 7:2, the court strikes down the law

d) Douglas Opinion:  uses the penumbras approach—these are shades of rights outsides the main right—various penumbras create zones of privacy from the 1st; 3rd; 4th; 5th; 9th
i) He intentionally doesn’t base it on due process of 5th and 14th bc doesn’t want to go back to Lochner

ii) He also has the “wedding sermon”—about how wonderful marriage is—prof. pointed out this irony bc Douglas was colorful—had kind of crazy personal life

(1) We discussed what we thought about these penumbras—such as right of association from right to free speech—

(2) Douglas tries very hard to make a textual argument—Prof calls it textualism on acid

(3) Is there a right to privacy?  A right to use contraception?

e) Goldberg, Warren, Brennan Concurrence:  they rely on the 9th Amendment; focus on the right of privacy in marriage—fundamental right—says you know what these are through traditions and the collective conscience—but what are these—maybe you could look at other laws, this was a unique law

i) They say a state has to have a compelling interest in a law like this 

f) Harlan:  he dissented from Poe:

i) He uses the substantive due process argument—and that the 5th and 14th include more than just enumerated rights, but expand to these fundamental rights

(1) He says these are based on tradition, but not just what it was in 1777 but that traditional evolves—very different from Douglas—do fundamental rights ever change??

g) White:  says the purpose and the means of this law are out of whack; relies on precedence but says this is different than Lochner—this is about the intimacies of marriage

h) Black dissent :  agrees that it is an “evil” law but says there is no constitutional right to privacy—he is an FDR judge who doesn’t want to reinvigorate the Lochner era—really no constitutional right to use contraceptives

i) Stewart dissent:  agrees that it is silly, but not unconstitutional

i) Under the dissent, could a state order contraception or not to have children for a year?  Is there a fundamental right to bear children?  Doesn’t the right procreate have w/ it a right not to procreate?

ii) One response to Griswold has been to say that the court should be able to strike down archaic laws—but my question is what is that?

j) Eisenstadt:  extended the use of contraception to unmarried people, moving away from the Griswold emphasis on marriage—they used an equal protection argument

i) “If the right of privacy means anything, it is the right of the individual…to be free from unwanted gov’tal intrusion into matters so fundamentally affecting a person”

k) Carey:  extended Griswold to minors under the age of 16—so kids who can’t buy cigarettes, alcohol, or porn can buy condoms—this is a pretty big jump from the Griswold opinion

i) Republican nominee Bork said he didn’t like Griswold and this was a huge mistake—one that Alito and Roberts did not repeat

XXXI) Fundamental Rights Under Due Process:  Abortion
a) Roe v Wade:  TX had statute that said no abortion unless for women’s health—only punished the doctor—even most restrictive abortion laws don’t treat woman as murderer USSC found a fundamental right to an abortion subject to the restraints laid out in the opinion – does not include abortion on demand

i) Young lawyer, Sara Weddington defended Roe—said this is a bad statute, woman couldn’t get an abortion for rape, incest; has huge impact on the woman; cites 9th 14th
(1) Cited the other due process cases that gave fundamental rights—not just those enumerated

(2) Cited that women from TX were going to NY to get these abortion

(a) But how do you know when a fetus is a person?  Is it a philosophical, medical, religious question?

ii) Defendant: life begins at conception; said she had no standing bc no longer pregnant

(1) They heard oral arguments again, which is unusual but this was a hugely important issue—it came down 7:2 but wasn’t front cover news because LBJ died that same day

b) Blackmun:  he came from MN; was thought to be a twin w/ CJ Burger—but they split personally and jurisprudentially.  The right privacy grounded in the 14th Amendment’s DPC (adopts Harlan’s view from Griswold) is broad enough to encompass a woman’s decision on whether or not to terminate her pregnancy.  BUT, that right is not absolute and must be balanced against the state’s interests in the health and safety of the procedure and protecting potential life.

c) Blackmun Opinion:  begins by noting the sensitive nature of abortion—then launches into a huge history and concludes this used to be about the quickening 

i) Reasons for State Abortion laws:

(1) Interest in discouraging illicit sex:  dismisses this easily 

(2) Protecting the women’s health and safety

(3) State interest in fetal life –does say this is a valid interest/balanced against the rights of the mother

ii) Then goes into the Constitutional right; no penumbras argument—just the 14th Amendment due process right to privacy 

iii) Is a fetus a person under 14th:  textual argument that it is NOT—citizen to be a born person, but what about the fact that SC has corporations are persons—or what about cruelty to animals, does it matter if person

(1) Concedes that this is a difficult issue, but that it is not determinative 

iv) When does life begin:  ultimately court says this is not a decision for TX

v) Core Holding:  Says the states interests become compelling at a certain point

(1) So first trimester, no compelling state interest.  But then after 1st, the women’s health and safety becomes compelling( various health and safety regulations may be imposed.  

(2) Also when the fetus becomes viable (3rd trimester) the life of the fetus becomes compelling (this scheme is pretty brightline and clear to states)

(a) This decision was heavy on doctor’s rights and barely mentioned women:  eg “Vindicates the rights of physicians” “Must be left to attending physician”

(i) This makes sense bc Blackmun spent a portion of life defending doctors

(3) Regulations must include exceptions for the life and health of the mother.

vi) Roe is described sloppily:  didn’t legalize abortion as claimed, was legal in many states already—the court thought this was a pragmatic decision
vii) Recap:  right to privacy protected by 14th that encompasses woman’s right to terminate but not an absolute right bc runs up against state interests that become compelling at certain points

viii) Rehnquist dissent:  says this is about a medical procedure so Williamson is governing and should be subject to rational basis—says as long as it has an exception for the health of the woman it seems to pass the rational basis

(1) So he does think some laws would be unconstitutional—prof. think he is probably pro-choice but not a constitutional right or the domain for the court

ix) White Dissent:  says women get abortions out of embarrassment, convenience and that this is an extravagant use of judicial review

(1) Note on judges politics:  Rehnquist is an R, but White is a D:  out of the 7 majority, five are Rs 3 Nixons, 2 Eisenhowers and Marshall and Douglas 2 Ds appointed by Johnson and Roosevelt

(a) So you could take D’s off and it would still be 5:1

x) O’Connor Criticism:  doesn’t like trimester scheme bc frozen in time, what about improvements in medical technology

xi) Ginsburg Criticism:  thinks it was a political mistake; that state were moving towards liberalization and that it would have worked out

(1) Should courts take into account political climate?  A lower court is going to decide it—what about homosexuality laws today

xii) Note:  Both Jane Roe and the P in the GA case have become born-again and out spoken against abortion—both sought to reopen their cases, but courts said res judicata ladies
d) Equal Protection:  A lot of Con law scholars criticize Roe and say this was too close to Lochner and freedom to K and that this should be about woman’s right to determine biological destiny as the pregnancy imposes great expense on her 

i) But at this time in the court’s history, there had yet to be a law struck down for gender protection—but there were these right to privacy cases

(1) Class Discussion:  We discussed the man’s opt-out; what about pro-life women (is this male control over women); what about women terminating female fetuses in China—is this a gender issue

ii) After Roe, there were cases that left no clear line

e) Planned Parenthood v Casey:  this was about a PA statute—19 years after Roe w/ a republican court and one Democrat white—out of the 3 part of the original decision, 2 would overturn, while Blackmun would affirm—but we have question marks w/ O’connor, Souter, and Kennedy

f) At first it was a 5:4 decision upholding ALL the statute provisions, authorized by Rehnquist, but then in huge scandal Kennedy began secretly meeting w/ O’Connor and Souter to draft an opinion upholding “core holding” in Roe—didn’t announce his defection until right up so this makes it a 5:4, upholding Roe.  Basically, abandons the trimester framework and places the point where the state has a compelling interest at viability.  Prior to viability, regulations must pass the “Undue Burden” test.  State may impose health and safety regs at any point during the pregnancy.

g) Plurality (interesting to have 3 judges writing an opinion):  say “liberty finds no refuge in a jurisprudence of doubt”, but interesting they pretty much admit if they had been on the court, they would have decided Roe differently, but now think it should be upheld (Casey is really the governing opinion on abortion)
i) Stare decisis:  this is about a court overruling a prior decision, they think was wrongly decided whereas

ii) Precedent:  Roe is binding on a lower court and binding

iii) They say stare decisis leads them to uphold differing it from Dred and Lochner where facts changed (but this seems weak bc those cases had strong dissents, so there was factual dispute even at the time)

iv) They say overruling would diminish the legitimacy of the court if they just changed it bc of the sensitive political nature

v) Reliance interest:  can also argue that women have made choices in reliance 

(1) But why not just say nine month mandate until this decision?

vi) The Decision:  First draws a line explicitly at viability—similar to Roe

vii) The Difference: Second,  they say a state can do things before viability, very different 

viii) They say prior to viability, the law is subject to an undue burden test:  meaning that if the state restrictions are a substantial obstacle on a woman’s path to get an abortion, then they don’t work (this is a mushy O’Connor balance test)

ix) Third, says the state can impose health/safety regulations during whole pregnancy, not just after 1st trimester as in Roe

x) Application to the PA law:  

(1) Medical emergency provision is fine

(2) Informed Consent/24 Hour Waiting Period:  fine not an undue burden and this overrules Akron and thornberg
(a) Court would never uphold 24 hour waiting period for an editorial, violates free speech—court is treating abortion as different right

(b) Plus what about people who live far away

(3) Spousal notification:  says this is INVALID—undue burden (Alito upheld this part when on the 3rd Circuit, said didn’t reflect beliefs on abortion)

(4) Parental notification:  uphold as long as there is a judicial bypass

(5) Medial records:  uphold this

(a) So plurality is pretty similar to dissent; only difference is the spousal provision and that they uphold Roe

xi) Stevens concurrence/dissent:  strikes it down; says that he does see these as undue burdens

xii) Blackmun concurrence/dissent:  strike down the law in its entirety—wouldn’t do undue burden, but would stick to the trimester scheme; changes his tune from the Roe decision and focuses way more on women

(1) Also, interesting beginning about abortion being a light about to flicker out and that there is just one vote away from losing abortion rights—maybe he was trying to get people to vote for Clinton—who was ultimately elected
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xiii) Rehnquist dissent:  he thinks Roe should be overturned and the law subject to a rational basis, which it passes (still seems pro-choice) BUT really critiques the plurality’s stare decisis—thinks there is no reliance; they gut the opinion anyways; thinks constitutional opinions should be overturned more than statutory ones

xiv) Scalia dissent:  very different tone—seems pro-choice; long standing tradition of protection; thinks it is a state issue—hates undue burden and reasoned judgment 

(1) This has played a big role in judge confirmations; that is why they got rid of Harriet Mier, didn’t know where she stood

xv) Note:  Some say Kennedy switched to SAVE the Republican party

h) Stenberg v Carhart:  there was a Nebraska law that prohibits “partial birth abortion”—the D&X which is 4 months into pregnancy and in the vagina; collapse the skull and suck the brain (D&E is the same thing but just in the womb)

i) Breyer—says it violates Casey bc says you can do it save life, but not health of the mother—also interpret it as making D&X and some D&E illegal and they think that is wrong

ii) O’Connor concurs:  thinks it can be easily changed, just add health exception

iii) Thomas dissent:  exception for health is too malleable; this decision is pre-Casey

iv) Kennedy dissent:  argues this is pre-Casey reasoning—almost seems to be saying he was duped

(1) Casey is the governing law
i) Gonzalez v. Carhart (2007) – 5-4 vote upholding federal “Partial Birth” Abortion Ban.  No health exception, but Congressional “fact” finding that D&X is never necessary for the health of the mother.  Does this opinion comply with Casey?

j) Federal Partial Birth Abortion Law:  in 2003, GW signed federal law prohibiting partial birth abortion—there is currently federal law that has no exception for the health and life of the mother

i) The law is unconstitutional under Stenberg

ii) 2007 went to Supreme Ct and they upheld federal law.  Decision from Robert’s ct (one of the only opinions we will be rdg) = Gonzales v. Carhart [Carhart II]

(1) Federalism and abortion is going to be the next big thing 

k) Gonzales v. Carhart [Carhart II]

i) Justice Roberts claims to value narrow opinions; -Justice Alito:  more conservative than O’Connor so makes a dif.; 

ii) Justice Roberts:  -Not overrule Stenberg, Roe, or Casey.  How possible?

(1) apply undue burden as in Casey.  Say not impose undue burden.  What about health exception.  Says disputed factual evidence regarding scientific evidence—some doctors say never necessary and other’s say that some situations where they are.

(2) benefit of doubt goes to Congress, but says in appropriate case may make as applied challenge (dif. from facial challenge)
(3) pg 110:  “Respect for human life finds an ultimate expression in the bond of love the mother has for her child.  Whether to have an abortion requires a difficult and painful moral decision.  While we find to conclude some women come to regret their choice to abort the infant life they once created and sustained.  AND  “It is self-evident that a mother who comes to regret her choice to abort must struggle w/ anguish and sorrow more profound when she learns, only after the event, what she once did not know  that she allowed a doctor to pierce the skull and vacuum the fast-developing brain of her unborn child, a child assuming the human born

iii) Justice Thomas and Scalia (Roberts and Alito did not concur) 
(1) federal pwr:  where does Congress get pwr to do this.  Saying okay for state to do it, but may exceed Cong. Pwr.  However, not issue raised
(2) Calling for overruling of Casey and Roe
iv) DISSENT:  Ginsburg, Stevens, Souter, and Breyer
(1) say inconsistent, 
(2) “legal challenges to undue restrictions on abortion procedures do not seek to vindicate some generalized notion of privacy; rather, they center on a woman’s autonomy to determine her life’s course, and thus to enjoy equal citizenship stature.” (115)

v) Current ct:  dismantle Casey slowly, but not overrule.  
XXXII) Fundamental Rights Under Due Process:  Sexual Orientation and Privacy
a) Bowers v Hardwick:  Police went into his apartment to deliver an arrest warrant and saw him committing sodomy and arrested him—the prosecutor refused to press charges

i) Hardwick himself brought a declaratory judgment action that the law was unconstitutional (there was no indictment)—

ii) The court addresses it as a homosexual issue—majority sees it as whether the constitution confers a fundamental right on homosexuals to engage in sodomy—knew they were done when they framed the issue this way (White majority)
iii) Says that there is no fundamental right and there is a long history against this sort of behavior

(1) Slippery slope to adultery, incest, polygamy—don’t want to go there

iv) Morality dictates we shouldn’t engage in this kind of behavior

v) Remember:  overruled in Lawrence 

b) Burger concurs:  short—this is firmly rooted in judeo-christian values; cast against a millennia of moral teaching

c) Powell concurs:  swing vote/O’Connor of his era; says that if there had been a prosecution and Hardwick had been imprisoned, there might be an 8th Amendment argument—so disproportionate that it could be cruel and unusual punishment
i) Powell REALLY REGRETTED the Bowers decision—didn’t know a gay person, but supposedly his clerk was

d) Blackmun dissent:  says this is NOT about homosexual sodomy but about the right to privacy—there has been a very long tradition of protecting private sexual activity

i) Argues that privacy in the home is at the heart of the Constitution

ii) So the majority and dissents frame it very differently

e) Stevens dissent:  says the statute also applies to married peoples—says that majority finding it immoral is NOT a sufficient reason—compares it to miscegenation

i) Morality should not be a reason to uphold the law (becomes part of authority opinion in Lawrence)
f) Lawrence v Texas:  Here there was a criminal conviction for what TX defined as deviant sexual intercourse between two individuals of the same sex

g) Kennedy majority (6:3 decision):  hard to know what the holding is:  “liberty protects the person from unwanted government intrusion…”; interesting that say liberty instead of the Constitution and that there is this personification 
i) Also argues that Bowers should be overturned—embrace Blackmun’s dissent from Bowers—says Bowers got the history wrong—there is no longstanding tradition of criminalizing homosexuals (antisodomy laws applies to everyone and here singling out private, consensual sexual acts)
(1) REAL CONSEQUENCES:  these men would have to register as sex offenders
ii) Other reasons for going against stare decisis—MPC in ’55; repeal of sodomy laws in many state; European court of human rights; Casey decision; and the striking down of a CO law against homosexuals
(1) Differentiate from Roe bc say there is no reliance in this situation 
(a) Women in Roe org. lives around prep-viability aborition
(2) Also apply Stevens dissent in Bowers and say just can’t go w/ morality 
(a) Some say this is one of the most aggressive libertarian opinions 
iii) Opinion tells us that morality itself is never a reason to uphold a law, but never really tells us what that something beyond immorality is 
iv) Also, opinion seems to say there is no legitimate state interest, suggesting it fails the rational basis test
v) Note:  Unclear reasoning: Majority ruled that either (1) there is a fundamental right involved and strict scrutiny applies or (2) there is no fundamental right conclusion and instead the law is so irrational that it doesn’t even pass rational basis review (simple morality insufficient).

h) What this opinion means—Scalia says the court is so wrong—thinks they don’t confer on homosexuals a fundamental right, but are merely applying the rational basis test (Case book editors do think it is a fundamental rights opinion—while other scholars say it is rational basis, but puts a high burden on government)
(1) Why did the court not make this more clear?  Seems irresponsible to leave the rationale out

(2) Kennedy’s clerks were appalled at how confusing it was 

i) O’Connor Concurring:  she would also strike the Texas law down but on the grounds of equal protection—says it is invalid under any standard of review bc irrationally making a distinction between hetero and homo
i) She leaves it open to whether a law applying to both would work—seems hesitant to say yes, but suggests that could be constitutional
ii) She also agrees that mere moral disapproval is not enough to pass a law 
(1) So O’Connor doesn’t see a need to overturn Bowers—just says this is a violation of equal protection in a way that the Georgia law did not 
j) Scalia Dissent
i) Attacks the court for overturning precedent and criticizes them for not doing it in Roe—said there has been state reliance; military laws; passing of laws, et
ii) Says laws against masturbation, bestiality, same sex marriage, adultery, etc rely on Bowers (the masturbation thing is ridiculous, only laws against public masturbation)
(1) There is a tradition against homosexuality and just bc there is an emerging awareness doesn’t make it a fundamental right
(2) Also rejects the reliance on the fundamental law
(3) Says the majority has signed on the homosexual agenda—and taken sides in the “culture wars”
(a) Scalia’s opinion is pretty contemptuous towards homosexuals
(i) Also, uses the slippery slope argument—if you do this, gays will be able to get married 
k) Thomas dissent
i) Very different from Scalia’s—Thomas says this is an uncommonly silly law and not a good use of law enforcement BUT doesn’t think there is a constitutional right to privacy
l) How do we apply Lawrence in other contexts?
i) What about adultery—is there a police interest in regulating sex outside of marriage
ii) Is it a fundamental right to have consensual non-commercial sex; what about sex w/ prostitution
(1) What about high end prostitutes such as the Stanford woman who made millions of dollars?
(2) What about adult incest?  
iii) AL state law that prohibits the sale of sex toys—11th Circuit said this was an okay law even under Lawrence

(1) Dissent:  said Lawrence is a fundamental right and to be able to use this toy should be a fundamental right 
(2) Majority—rational interest bc a state legislature might find autonomous sex as detrimental to the state 
(a) Say Lawrence rational basis test NOT strict scrutiny.  Therefore, okay law even under Lawrence.  
(b) Detrimental to health and morality of state

(3) RECENT CASE:  Feb. 2007, ct say passed rational basis test and traditional morality.  

(a) Says square w/ Lawrence b/c Lawrence private and the sale of these toys = public and commercial

(4) Feb. 2008:  Struck down 

(a) Whatever Lawrence held it means that want sexual behavior to be private.  Statute unconstitutional.  

iv) Realistically, Lawrence is limited to the sexual privacy of homosexuals but it is written broadly
(1) Lawrence follows the social movement of homosexual rights; there isn’t and unlikely to be a corresponding movement for prostitutes, incest

-what if ppl have sex in public?

v.)  Prof’s view:  


-this is about equality.  Sexual orientation does not appear to be chosen.  Would rewrite Bowers from equality arg.  

v) Realistically, Lawrence is limited to the sexual privacy of homosexuals but it is written broadly
(1) Lawrence follows the social movement of homosexual rights; there isn’t and unlikely to be a corresponding movement for prostitutes, incest
XXXIII) Fundamental Rights Under Due Process:  Fund. Rights in the Face of Death
a) Big Issue: to what extent can the state regulate what you do with your body?

b) Cruzan v Director of MO Dept. of Health—Nancy Cruzan was in a persistent vegetative state after a car accident and her parents sough an order to remove her feeding/water tubes—trial court grants it, but MO Supreme Court says no—they have to prove by clear and convincing evidence that she would have wanted the tube removed

i) Normally, in civil cases, it just has to be proved by a preponderance of the evidence—and the parents would have probably succeeded under this standard—they appealed to the Supreme Court, saying it was a fundamental right

ii) By 5:4 (Rehnquist wrote majority opinion) Supreme Court rejects this and says the MO law is constitutional

iii) It says a competent person can refuse this medical treatment but bc the state has this interest in the protection/preservation of human life, it can impose this higher standard

iv) O’Connor Concurring—says there is a constitutional right to refuse unwanted medical treatment, and that it is an invasion of the body (so we know that we have the 4 dissents and OConnor who think there is a fundamental right to refuse necessary medical treatment and have this self-determination, possibly only Scalia who disagrees)

v) Scalia concurring:  says the Constitution has nothing to say on this issue—and that a state can do anything it wants, even if against the individual’s will—no right to kill yourself, whether it be starving yourself or putting a gun to your head
(1) He argues that this should be left to the democratic majorities and that we can trust this bc of the equal protection clause and that any law passed will be equally applied to the legislators, so they won’t be abusive in their laws

(a) But equal protection didn’t happen until the civil war and some say still doesn’t apply to federal, so he is kind of just saying trust the democratic process

vi) Basically, upheld Missouri’s “clear and convincing evidence” standard legitimately related to the state’s interest in protecting life.  When the wishes of the individual are unknown, state has latitude in setting evidentiary standards.

vii) Brennan dissent:  says that there is a fundamental liberty interest in avoiding unwanted medical treatment and that this should be subject to strict scrutiny—he says in applying strict scrutiny to this case, MO fails bc they don’t have an interest that supersedes the individual’s interest

(1) Why should the default be that you stay alive?  

viii) Stevens dissent:  very unusual dissent, especially when compared to Glucksberg opinion; says most people haven’t planned out what they want to happen when they die—says that MO is trying to define life

(1) Says it is a serious question of whether the mere persistence of her body is life
(2) Prof kind of disagrees bc says you need some definition of life to have murder laws

(a) Isn’t Stevens creating his own definition of life (that she is dead)

ix) Review of Cruzan—establishes 2 things:

(1) State can impose clear and convincing standard
(a) When incompetent person, can weigh scale towards preserving life

(2) Fundamental right of a competent person to refuse unwanted medical treatment (water and food)

(a) Class Questions:  Does this include a general right to commit suicide?  Is it paternalistic to prevent suicide?

(i) Suicide was originally criminalized to get property from criminals

(b) What about bodily integrity disorder (where people want to amputate both or one of their limbs)?  Could a state prohibit this?  Is this a fundamental right?  Is it analogous to a sex change?

x) Aftermath of Cruzan:  After the decision, MO withdrew from the litigation and Nancy was ultimately allowed to die

(1) William Webster, the AG at the time, wanted to become unpopular but then the public kind of turned against him, so he ended up getting out of the litigation 

c) Washington v Glucksberg:  There was a WA state law that prohibits assisted suicide

i) The doctors said it was an unconstitutional law and that there is a fundamental right to commit suicide 

(1) By a 9:0 vote the court says no—NO RIGHT TO COMMIT SUICIDE

ii) Rehnquist:  says that there is a history of criminalizing suicides—even cites international law, which Scalia surprisingly didn’t go ape shit over

iii) Says 2 tests to determine fundamental rights (whether protected under substantive DP)

(1) Must be objectively deeply rooted in this nation’s history and tradition and implicit in concept of ordered liberty

(2) Must be a careful description of the asserted fundamental interests

(a) Can’t be vague and free floating like right of privacy

iv) This was the first time the court really defined what these substantive due process fundamental rights were and it was actually fairly narrow

(1) BUT then Lawrence came down and if Lawrence is a fundamental rights case it overturns this law, bc didn’t apply these facts

(a) On the otherhand, if Lawrence is just a rational basis case it could apply—we really need another case 

v) Court defines the right very narrowly as right commit assisted suicide rather than a broad right to bodily integrity

(1) They say NO to the first test—look at it conservatively in terms of what the past has done (very different from Lawrence which said that old laws are now oppressive)

(2) So now that we know it is not a fundamental right go to rational basis:

(a) State interests:  Preservation of human life; prevent killing off the old and sick; protect vulnerable groups from abuse and negligence; integrity and ethics of medical profession 

(3) This was an unanimous decision—thought refusing treatment is different than committing suicide and based this argument on history (we think of medical treatment as a battery)

d) Souter Concurring
i) Thinks we should be going w/ Harlan’s dissent in Poe “tradition is a living thing”

ii) Says can’t just look at the past bc sometimes a tradition is wrong

(1) Souter thinks the state interest does win in the case, thinks it could open the doors for voluntary and involuntary euthanasia 

e) O’Connor concurring
i) Doesn’t think there is a right to commit suicide

ii) BUT thinks it might be different if someone is in severe pain and terminally ill but says this not the case she is answering 

f) Stevens concurring
i) Says there is a tradition and history for no suicides—very different tone that his Cruzan opinion—says that state has an interest in keeping people alive as they can bring benefits to the country

(1) Does leave room that there might be some different cases 

g) Breyer
i) Says you have a right to die w/ dignity

ii) But says in this case there is not someone in extreme physical pain 

(1) Ultimate Result:  no fundamental right to commit suicide

XXXIV) Applying levels of scrutiny:

a) What level scrutiny does this regulation require?  

i) This is where the strength of the individual interest comes in.  Does state regulation of this particular interest receive strict scrutiny (fundamental rights) or rational basis review?

b) Apply

i) What is the state interest?  Must be compelling or legitimate.

ii) What level of relation is required?  “Necessary/Narrowly tailored” or “rationally related.”

c) Example – what about a state law banning transsexuals from adopting?

i) What interest is affected?

ii) What level of scrutiny is applied?

iii) What is the state’s interest?

iv) If we are applying strict scrutiny, is that a “compelling” state interest and is the law “narrowly tailored” towards advancing that interest?

v) If we are applying rational basis review, is there a rational relation between the regulation and the asserted state interest?

d) Fundamental Rights Recap:
i) Fundamental Rights:

(1) Right to go to private school—Pearce

(2) Right to learn a foreign language—Meyer

(3) Marital Privacy—Griswold

(4) Right to contraception—Eisenstadt

(5) Abortion (this is a qualified right)??? b/c Casey suggests won’t apply under strict scrutiny, but maybe rational basis

(6) Arguably in Lawrence sexual privacy or same sex intimacy????

(7) Competent persons right to refuse medical treatment  (including food and water)

ii) Not a Fundamental Right:
(1) Freedom of K

(2) Suicide and assisted suicide

(a) Sex toys—at least in the 9th Circuit

e) What makes these 2 groups different?

i) Court following social consensus—what the society is comfortable with

ii) This area of law is a quagmire—should it be left to a state legislature or are they protecting the rights of the people and protecting from an overpowering government?

(1) Reread 1146-55
XXXV) END OF CLASS-WRAP UP
a) 3 TECHNICAL THINGS
i) Learning the holding of important decisions and the big pictures

ii) How courts and constitutional actors explain and justify constitutional issues—the modalities of constitutional interpretation 

iii) Adept in speaking in Constitutional language

b) BROADER LEVEL
i) Con law is important

(1) Uniquely American—the revolutionary war, civil war, etc. have been fought over these issue

(2) This is an American class—Iraq has torts property

ii) Con law is dynamic and always changing

iii) Con law is fun 

