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· Pleading – Rule 8 Claim for Relief
· A pleading that states a claim for relief must contain:

· a short, plain statement of the court’s grounds for jurisdiction

· a short, plain statement of the claim showing that the pleader is entitled to relief

· a demand for relief sought, which may include relief in the alternative or a different type of relief

· Swierkiewicz v. Sorema, NA (employment discrimination)

· lower courts ruled the motion was insufficient to raise an inference of discrimination

· Rule 12 says “failure to state a claim on which relief can be granted” is grounds for motion to dismiss

· motion to dismiss filed – allegations must be accepted as fact

· court says you just need sufficient pleading to put the D on notice

· you plead with the short statement, you do the discovery stage to find out, and then you produce the evidence at trial

· Rule 8(a) establishes a pleading standard without regard to whether a claim will succeed on the merits.  “indeed it may appear on the face of the pleadings that a recovery is very remote and unlikely but that is not the test”.

· Bell Atlantic v. AT&T (Sherman Act case on monopoly)

· P made an inference from the facts they know to support the conclusion of K for conspiracy; the court suggests that anti-trust cases get a harder look

· complaint stops short of the line between possibility and plausibility of ‘entitlement to relief

· dissent - the parallel conduct alleged is consistent with the absence of any contract, combination, or conspiracy.  But that conduct is also entirely consistent with the presence of the illegal agreement alleged in the complaint

· Service of Process – Rule 4 - Rule 4(e) - can use any method that is acceptable by state law

· Rio Properties v. RIO (gambling website) - D was an internat’l company in Costa Rica with only an address in FL and an email address; difficulty in serving

· D argued that you have to follow steps 1,2, and 3 before this method of service but Trott says there is nothing in the language that indicates this is so
· email method of service complied w/constitutional requirements b/c D set up their business so they could only be reached by email

· requesting a waiver of service

· mail it to opponent (more discreet); then they have the opportunity to check that they’ve waived personal service of process and then mail it back

· if you insist on personal service and you lose, you pay for that service

· if you insist on personal service you only get 20 days to respond, as opposed to 60 days when you agree to a waiver of service

· Rule 3.2 of Professional Conduct says the lawyer should expedite litigation in a way that is beneficial to the client

· if opponent won’t waive then send the process server and they’ll have to pay

· Responding to a Complaint – Rule 12 Motions; Rule 8 Answer
· all of the following responses, except for subject matter jx, should be raised before an answer to the complaint

· lack of subject matter jx

· lack of personal jx

· improper venue

· insufficient process

· insufficient service of process

· failure to state a claim on which relief can be granted

· failure to join a party under Rule 19

· Conley v. Gibson (RR workers union – unequal rep.) - D moved to dismiss on 3 grounds: subject matter jx, failure to join a party under 19, and failure to state a claim

· supreme court determined failure to state a claim (trial court said it was jx)

· “A complaint should not be dismissed for failure to state a claim unless it appears beyond all doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”

· though, after Bell Atlantic, this is probably not still good law

· King Vision v. Dimitri’s Restaurant - D filed an answer where 30 out of the 35 said they neither admitted or denied but required “strict proof”

· court ruled sua sponte that this was inappropriate

· so under Rule 4, all allegations were assumed to be admitted

· Carter v. US (Naval hospital paralyzed kid) – P claims the cap on damages is inapplicable b/c D did not plead it as an affirmative defense

· Posner doesn’t answer the question of whether this is an affirmative defense

· as long as the forfeiture did not harm the plaintiff then there’s no need to reverse due to lack of pleading affirmative defense
· The new Rule 8(c) does NOT include the catch-all provision “…and any other matter…” with regards to affirmative defenses

· opening sentences says “in responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including:”

· “including” could be read as “including but not limited to”

Amending the Pleading – Rule 15(a)
· Amendment as a matter of course

· before being served a responsive pleading

· within 20 days of serving the pleading if a responsive pleading is not allowed and the action is not yet on the trial calendar

· other amendments – w/opposing party’s written consent or the court’s leave

· the court should freely give leave when justice requires

· unless there is some real injustice in granting leave to amend, the court will almost always grant the leave to amend

· Robinson v. Sappington (sexual harassment suit) - D (a judge) did not raise the affirmative defense in his answer and moved to do so only after discovery at the summary judgment stage

· court granted motion and summary judgment for D

· P had opportunity to respond during her opposition brief; also didn’t suggest she was prejudiced in any way

· Rule 8 - Affirmative Defenses - Old Version - …a party shall set forth affirmatively [list of affirmative defenses], and any other matter constituting an avoidance or affirmative defense

· New Version – In General.  In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including: [same list of affirmative defenses}

· Tran v. Alphonse Hotel Corp. – initially filed under FLSA but P later tries to amend w/a RICO complaint claiming the underpayment was effect of a conspiracy

· statute of limitations on RICO runs from the time P discovers injury – the injury is the underpayment

· court decides not to grant leave b/c it didn’t relate back

· the original complaint had underpayment as the sole basis of the claim and different facts/circumstances would be necessary to show the bribery claim

· this case could’ve gone either way so trial judge was affirmed

· Rule 11 –Sanctions
· applies to any pleading, motion or other paper submitted or advocated in court, but not discovery

· general standard: objective reasonableness

· exception: judge-initiated sanction has subjective standard

· procedure for party- and judge-initiated

· party-initiated: service and 21-day safe harbor

· safe harbor gives the opponent a chance to withdraw bad paper

· judge-initiated: opportunity to show cause why sanction should not be imposed

· Patsy’s Brand, Inc. v. IOB Realty, Inc (pizza sauce label) - even though they proceeded in good faith, it was unreasonable for the attorney to ignore the facts showing falsity, including the 1st lawyer quitting, so sanctions were awarded

· in judge-initiated sanctions the test is not objectiveness it’s subjectiveness

· there isn’t a safe harbor proceeding in judge-initiated sanctions – so there is a higher mens rea

· judge-initiated sanctions should only be issued in circumstances akin to contempt of court

· rule from this case shows to different standards; two decisions since go the other way – so there’s a split among jurisdictions

· Frantz v. USPF (weight-lifting monopoly) - : is there a rule 11 violation and should it be sanctioned? (court said this was frivolous b/c 40 hrs is not a lot for this case)

· against president of the company – yes; pre-existing case and they showed no reason why it should be reversed

· against the company itself – not sure; remanded

· sanction was censure at a minimum

· pleading in the alternative or contradictory theories

· if you file with a reasonable good faith effort, you can amend later

· you may not know all the facts of the case when you first file

· Personal Jurisdiction – Rule 12(b) Lack of personal jx as grounds for dismissal

· Bases of Jurisdiction

· In rem: action is against the property itself to resolve disputes about it including ownership

· Quasi in rem: action where property is attached for some reason that does not necessarily involve the property itself.  For example, the P may fear the D will flee with all of his assets.

· In personam: action where no specific property is attached

· Pennoyer v. Neff (Oregon land) – D claims judgment void for lack of personal jx

· federal court said there wasn’t in personam jx b/c to est. it you have to show

· D is a resident of the state

· D is served w/process while in the state or

· D voluntarily appears in court and consents

· Establishing personal jx through minimum contacts

· International Shoe Co. v. Washington (state wants to recover unemployment taxes from traveling salesmen) – established the minimum contacts rule

· D must have certain minimum contacts with it such that the maintenance of the suit does no offend ‘traditional notions of fair play and substantial justice’. 

· Possible ways to establish in personam jurisdiction

· If you transact business in a state

· If you contract to supply services or things in the state

· If you cause an injury in the state by an act or omission

· If you cause an injury in the state by an act or omission outside of the state

· If you use or possess real property in the state

· if you contract to insure within the state

· McGee v. International Life Insurance Co (TX company, CA client) - falls within the long arm statute b/c they sold the policy to a resident of the state

· the company didn’t come here to sell insurance but it continued a previously existing policy; actively solicited business in CA

· the transaction being litigated is the very transaction that satisfies minimum contact

· World Wide VW v. Woodson (car crash in OK) – court held there was no personal jx over the vehicle retailer and dealer (both based in NY and NJ, but not in OK)

· Asahi Metal Industry v. Superior Court (Japanese company in CA court)

· minimum contact must come about by an action of the D purposefully directed toward the forum State

· court also analyzes the burden placed upon one who must defend oneself in a foreign legal system in assessing the reasonableness of stretching the long arm of personal jx over national borders

· Brennan argues we don’t need the minimum contacts test; just fair play

· question of whether minimum contacts and fair play are two distinct tests is not resolved

· Zippo Manufacturing v. Zippo Dot Com (the lighter) - wide range in cases dealing with websites, from passive website to one that is blatantly doing all electronic business and is doing it in the forum state

· Siding scale depending on the level of interactivity and commercial nature of the exchange

· one extreme: D does business over the Internet (advertises, enters contracts, sells products, accepts payments)

· other extreme: D has a passive, informational, non-interactive website with no commercial activity conducted through the site

· D in this case didn’t actively seek out customers in PA but they accepted their business and profited by it – doing business in state so subject to jx

· Bird v. Parsons - the court cites the Helicopteros case and points out that if the dispute were related to the contacts the D had in the state then there would’ve been enough for specific jx but not general jx

· general jx – contacts must be continuous and systematic (higher bar)

Establishing personal jx through physical presence

· Burnham v. Superior Court – P served w/divorce papers while on business/visiting kids in CA) 

· physical presence + service = enough for personal jx

· all 9 justices agreed w/outcome but Scalia and Brennan had different reasons

· dispute was whether the historical basis of this jx is sufficient to justify it under due process today

· Brennan says no, we have to look at what’s ok now not just what was ok then (i.e. Pennoyer)

· Scalia says yes (I don’t agree) - look at what was happening when the 14th amendment was passed; so it’s enough that physical presence satisfies fair play and substantial justice

· Establishing personal jx through consent

· Carnival Cruise Lines v. Shute (from K) - forum selection cause that says all matters will be litigated in Florida

· fine print in the ticket said all suits would go to FL and b/c the Shutes bought the ticket, they agreed to the term of the contract

· purchasing the ticket was consent to jx

· Personal Service

· Mulane v. Central Hanover Bank & Trust - An elementary and fundamental requirement of due process in any proceeding … is notice reasonably calculated under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections

· the trust already had the beneficiaries’ addresses so service by mail was best

· Jones v. Flowers (no tax payments; house to be auctioned) – Arkansas sent service by way of certified mail and it was returned b/c it was never signed for

· Supreme Court says that the state must go one step further – they can’t claim in good faith that they didn’t know he didn’t get it b/c the letter was returned unclaimed

· should’ve at least sent another letter through regular mail

Venue – further limitation on the proper court: 

· § 1391(a) – Where jurisdiction is founded only on diversity of citizenship, and action may be brought;

· (1) In a district where any D resides if all Ds reside in the same state;

· (2) In a district where a substantial part of the events occurred or the property in located; or

· (3) In a district where any D is subject to personal jurisdiction at the time the action is commenced if there is no district in which the action may otherwise be brought

· § 1391(b) – jurisdiction based on federal question

· Where any D resides if all Ds reside in the same State

· Where a substantial part of the events occurred or property is situated 

· Where any D may be found if there is no where the action may otherwise be brought

· many courts, nonetheless, interpret the provisions identically, requiring personal jx even though nothing in the words does so

· § 1406(a) Improper Venue

· District court may dismiss the action

· District court may transfer it to a district where it could have been brought

· transferee court has jx

· transferee court is proper venue

· § 1404 Inconvenient Venue

· District court may transfer the action to another district for the convenience of the parties and witnesses and in the interest of justice

· No set formula; multiple factors to consider:

· convenience of parties and witnesses

· locus of facts

· courts familiarity w/the law

· efficiency and justice

· Piper Aircraft Co. v. Reno (plane crash in Scotland) – suit brought in PA, D moves for transfer due to improper venue

· The American interest in this accident is simply not sufficient to justify the enormous commitment of judicial time and resources that would inevitably be required if the case were to be tried here

· Subject Matter Jx – state courts are courts of general jx; federal courts have limited jx

· one theory in support of federal question jx is that states are hostile to federal law so we need a friendly forum to effectuate national policy

· Louisville & Nashville RR v. Motley (“Well-Pleaded Complaint Rule”) - RR stopped giving free passes b/c Congress passed an act that would make such a deal illegal 

· two issues are: did the statute violate the 5th amendment and does that statute apply to this case/situation?

· no federal question mentioned in the complaint so court doesn’t have jx

· “A suit under the Constitution and laws of the United States only when the plaintiff’s statement of his own cause of action shows that it is based upon those laws or that Constitution.”

· “It is not enough that the plaintiff alleges that some anticipated defense to his cause of action and asserts that the defense is invalidated by some provision of the Constitution of the United States.”

· Merrill Dow v. Thompson - claim the FDCA statute was violated under a negligence per se theory

· pleading a state theory of negligence per se based on a federal statute

· but jury could find negligence on the part of MD w/out finding a violation of the FDCA

· congress didn’t intend federal remedy for this statute

· this is tantamount to a congressional conclusion that the presence of a claimed violation of the statute as an element of a state cause of action is insufficiently “substantial” to confer federal-question jx

· dissent says that if the federal question factors in the case in any way then it is enough for federal question jx

· Diversity Jx - parties must be citizens of different states and amt in question > $75,000

· §1332 – the D and P can’t have citizenship in common

· “complete diversity” – statutory interpretation of § 1332, not a constitutional interpretation of Article III

· Sheehan v. Gustafson (Tropicana Hotel in LV) – question as to whether D’s domicile is NV or MN (burden of proof is on the person who wants diversity – P)

· to establish domicile there is a two-part test

· is the person present in the state?

· does the person intend to remain there indefinitely?

· the test for domicile is where your domicile is on the date the complaint was filed, not the date on which the events occurred

· if the two requirements are not met now, look at the last place where both were satisfied

· Peterson v. Cooley (corporate diversity jx) 

· Two alternative tests for establishing corporation’s domicile

· nerve center test – where is the home office?  where do officers direct, control, and manage corporation’s activities? or:

· place of operations test – where does the bulk of the corporate activity take place?

· corporation is a citizen of every state it is incorporated (can be multiple)

· corporation is citizen of the state where it has its principle place of business

· Aggregation Rule – only limits diversity jx due to the minimal amt in question requirement

· A single plaintiff can aggregate against a single defendant as many claims as she has – even unrelated ones.

· ex. a breach of contract that leads to a fist fight; K damages $50,000 and tort damages $30,000 – enough for diversity jx

· A single plaintiff can aggregate claims against multiple defendants if they are jointly liable.

· ex. car crash w/multiple vehicles/D’s for $100,000

· Multiple plaintiffs cannot aggregate claims against a singe defendant

· exception: multiple plaintiffs can aggregate claims only if they suffer a single indivisible harm or have a common undivided interest

· ex. a home owned by both husband and wife that is then set on fire for $80,000 in damages; they can both sue the D for those damages

· Del Vecchio v. Conseco (life insurance policy) – P sued for unjust enrichment and combined his claims w/other who were defrauded

· P also sued for punitive damages but the court said this was too speculative to base a claim for jx on

· a jury is supposed to make the determination of punitive damages – so it’s plausible that the amt in question would meet the requirement

· the normal rule is that if the P alleges on the face of the complaint that these are the damages then the court has to accept that

· but jx will be denied if it appears “to a legal certainty” that P cannot recover the minimum jx amount

· Supplemental Jx – § 1367

· With certain exceptions, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action…that they form part of the same case or controversy under Article III…such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

· (a) creates supplemental jx in all cases where district court has original jx where claims are so related that they form part of the same case and controversy

· (b) carves out some exceptions for diversity cases;

· (c) specifies facts suggesting that the district court should decline to exercise supplemental jx

· (d) extends periods of limitations to save dismissed claims asserted under subsection (a)

· United Mine Workers v. Gibb (union mad at new mine) – state conspiracy claim, as well as alleged violation of Labor Management Relations Act

· it’s a discretionary question as to whether the courts can exercise supplemental jx over the state claim – it has to be so closely related that it would served justice better to do so

· When federal question jx exists for one claim, the court in its discretion can entertain state law claims that arise out of the same case and controversy.

· the federal claim must be substantial;

· the state claim must arise out of a common nucleus of operative facts;

· the parties would expect them to be tried together

· Stromberg Metal v. Press Mechanical - does supplemental jx permit a court to hear a claim by a party whose loss does not meet the jx minimum?

· first analyze section A of the statute then see if any of the exceptions apply and analyze whether the factors against jx are present

· court decides the exceptions in subsection B do not apply; the discretionary reasons not to exercise jx also are not present; so court vacates the dismissal of Comfort’s claim and remands it for judgment on the merits

· Removal – when is it appropriate to remove to federal court and what’s the procedure?

·  § 1441 Removal to Federal Court

· (a) Actions brought in state court can be removed to federal court which has original jurisdiction

· (b) In federal question cases, citizenship or residence is irrelevant.  Diversity cases are only removable where none of the defendants is a citizen of the state where the action is brought:

· (c) When federal question jx is satisfied, the district court can exercise supplemental jx over state claims;

· (d) The district court may exercise jx even though the state court did not have jx

· Ritchey v. Upjohn Drug Co - Upjohn removes to federal court on diversity grounds and P adds to D’s that are from CA so he can’t have diversity

· there’s a limitation in one subsection that says the removal has to happen w/in a year

· court says there would’ve been complete diversity when the suit was filed b/c the two extra D’s were shams – so the one year limitation does not apply

· only applies when jx becomes apparent late in the lawsuit

· P cannot deprive of D of their right to remove to federal court by attaching sham defendants to the claim

· Lanford v. Prince George’s County (high speed car chase) – state tort claim alleging federal civil rights violation

· Campbell didn’t consent to removal; court says there is a basis for the others to have federal jx but there is no basis for Campbell to be in federal court

· “Supplemental jx does not encompass claims when one count is ‘separately maintainable and determinable without any reference to the facts alleged or contentions stated in or with regard to the other count.”

State Law in Federal Court – question as to whether federal courts should apply the law of the state in which they’re located or federal common law

· Swift v. Tyson (bad check) - the question is whether the federal court (in NY) is obligated to use NY law or the general law of commerce

· if they were in state court, NY law would apply, but b/c they happen to be in federal court a different law is applicable – but this leads to forum shopping

· Erie RR Co. v. Tompkins (hit by train at night) – dispute over what duty is owed by the railroad company

· tired of ppl forum shopping and removing just for better law so they overrule Swift v. Tyson
· concurring opinion says we should just say “laws” means judge-mad law and statutory law (Swift says only statutory law) and not venture unnecessarily into constitutional doctrine

· federal courts hearing diversity cases should apply the same substantive law that state courts hearing the state-law claim would apply

· Guaranty Trust Co. of NY v. York - whether the action, barred in state court by the state statute of limitations, was nevertheless maintainable in federal court

· court says that the question of limitations is substantive b/c it would substantially affect the outcome

· since it’s based on a state cause of action then the state rule applies

· Ragan v. Merchants Transfer & Warehouse Co. - did Guaranty govern and should respondent’s motion for summary judgment have been sustained?

· federal rule is the statute of limitations stops when the complaint is filed; Kansas state rule says the statute of limitations doesn’t stop until service

· this is procedure that is outcome determinative; so how do you know what’s really substance and what’s procedure? (court goes w/state law)

· Hanna v. Plummer - P left service w/executor’s wife, which satisfies the federal rules; but Massachusetts rule requires personal service on the executor himself

· so the court rejects the outcome determinative test
· discusses Erie policies and says it was meant to discourage unnecessary forum shopping and avoid unequal application of the law

· where FCRP applies, it is presumptively a procedural issue and does not impermissibly affect substantive rights

· where no FCRP applies, the state law should be applied if the federal law would be outcome determinative in the sense that it would be likely to cause forum shopping or the inequitable administration of the law

· Walker v. Amoco Steel Corp. - S. Ct. argument is that after Hanna the old cases don’t apply anymore

· Marshall says yes, but this is not one of those cases b/c in his view the first condition wasn’t met – the FRCP doesn’t say that the statute of limitations is tolled at the time the action is filed (it only says when an action is commenced)

· according to Marshall there’s no conflict

· Gasperini v. Center for Humanities, Inc. (photojournalist) - should the court apply the NY rule (“materially deviates from what is reasonably compensation”) or the abuse of discretion test that the federal courts use

· trial court should apply NY standard but when it goes to appeal the circuit court should apply the federal rule for abuse of discretion

· dissent says - Hanna situation and we should follow Rule 59 of FRCP

· the federal gov’t right to supervise its courts should control

· there’s a difference btwn standards of review and the rules of substantive law

· Ascertaining content of state law – Webber v. Sobba (underage drunk)

· court looks to other state supreme courts and the restatement and determines that the joint defense will not be allowed in this factual situation

· other situation when the court must determine the law – when there’s multiple states involved

· Discovery – mechanics, disputes, and sanctions

· Zubulake v. UBS Warburg LLC (gender discrimination) – P requested copies of emails and UBS said it was too costly and inconvenient for them to access

· this information would be inexpensive to reach through the back-up or the optical disk but the other back up would be more expensive

· the court established a second checklist and decided that D had to restore some of the tapes to see if the info is helpful

· E Discovery Rules

· Rule 26(f)(3)(C): parties should consider e-discovery in discover conference

· Rule 26(b)(2)(B): two-tiered discovery; production not required where info is “not reasonably accessible b/c of undue burden or cost”

· Rules 26(b)(5)(B): provision for recapturing privileged material (oops!)

· Rule 34(b)(1)(C): form of production; requester can specify; responder can object

· Rule 37(e): safe harbor from sanctions where material lost through routine good-faith operation of electronic information system

· Privilege – true privilege will trump need for discovery 

· attorney-client privilege vs. work product privilege

· attorney-client applies to a client telling the lawyer info for some advise and the lawyer giving advise

· work product is something generated by the lawyer for the purpose of litigation; the client doesn’t even have to know about it

· Hickman v. Taylor (sunken tug boat) - whether any of the discovery devises could be used to gain adverse counsel’s information gathered in anticipation of the litigation

· the product of a lawyer’s work in anticipation of litigation is protected under work product privilege

· Rule 26(b)(3) says work product is protected unless there is undue hardship and the opposing party can’t get the info by any other means

· In re Tri-state Outdoor Media Group (bankruptcy case) - overlap between attorney-client and work product privileges

· attorney client privilege extends to a 3rd party if the following apply:

· 3rd party had to be agent of the attorney

· 3rd party facilitated communication btwn client and attorney

· communication w/3rd party must be kept confidential

· privilege must not be waived

· privilege was waived when he was designated as an expert witness

· for work product, the documents/info must be prepared in anticipation of litigation

· burden is on party asserting privilege to show that the privilege applies

· Rules governing Expert Witness Discovery

· Rule 26(a)(2)(A): required disclosure of identity of trial experts

· Rule 26(a)(2)(B): required written report including opinions; data and info considered; any exhibits; qualifications; history as expert witness; compensation

· Rule 26(a)(2)(C): timing either as ordered by court or 90 days before trial

· Rule 26(b)(4): deposition of expert

· Discovery disputes and sanctions - NHL v. Metropolitan Hockey Club - district court dismissed the case due to failure to timely answer interrogatories as ordered by the court

· first tier of sanctions is usually a monetary penalty equal  to the  amount of discovery

· second tier is more severe – this is what the trial court did

· US Supreme said the district court has the authority to issue whatever sanctions they see fit

· Motion for Protective Order - Phillips v. GM – wanted to keep settlement info confidential but LA Times asked for it to be released to the public; 

· district courts have broad latitude to grant protective orders to prevent disclosure of materials for many types of info including, but not limited to, trade secrets or other confidential research, development, or commercial info

· Certifications in Discovery (parallel to Rule 11) – Gonsalves v. City of New Bedford
· attorney kept client’s HIV status secret and caused client to falsify records

· Rule 26(g) requires an attorney to sign the discovery responses saying the info contained therein is truthful

· he signed the documents but limited his signature to the objections only but caused his clients to sign the documents

· Case Management – involves balancing efficiency and justice

· Rule 16(a) Purpose of a Pretrial Conference

· expediting disposition of the action

· establishing early and continuing control so that the case will not be protracted b/c of lack of management

· discouraging wasteful pretrial activities

· improving the quality of the trial through more thorough preparation and 

· facilitating settlement

· Tower Ventures v. Westfield (cell phone tower) - district court entered order asking P to effectuate certain discovery, designate witnesses, etc and they didn’t

· judge asked to show cause why the case shouldn’t be dismissed; they said they were just too busy

· attorney argued dismissal was too harsh b/c action wasn’t willful and the delay wasn’t prejudice b/c D consented

· court says they have to consider independent interest of the court

· RMR v. Muscogee School District (sex abuse) - in discovery, P asked for a list of all students that the teacher had in previous classes but D objected, didn’t turn it over

· 3rd day of trial, new witness appeared - the witness couldn’t be allowed b/c it would prejudice the other party – no time for D to prepare to defend itself and do discovery to rebut

· court of appeals says no abuse of discretion; P should’ve asked for a continuance or mistrial (D did and judge said no) – abuse of discretion?

Summary Judgment – Rule 56 requires that summary judgment be granted when there’s no genuine issue of material fact for the fact-finder to resolve

· Celotex v. Catrett - P had evidence that supported her theory but district court say it was impermissible hearsay

· US Supreme court - the evidence for summary judgment doesn’t have to be evidence that can be submitted at trial

· the outcome has been that it’s much easier for D to move for summary judgment and shift the burden on to the P to show there are sufficient facts that a reasonable juror could find in P’s favor

· Scott v. Harris (high speed car chase) – P brought a suit claiming this violated his due process right b/c of excessive force

· court says after seeing the videotape that there was no issue of fact; reasonable people could not differ; SJ granted

· but many judges differed including one on the supreme court

· Judgment as a matter of law – (JNOV); essentially the same thing as summary judgment 

· Reeves v. Sanderson Plumbing Products Co (age discrimination) 

· D refuted the claim by saying that he didn’t document hours and other errors

· P now has the burden of convincing the jury that it really was age discrimination (he did this)

· evidence that you contradicted the D’s reason is enough to deny a summary judgment motion

· Rule 50 Motions used to be brought only at conclusion of P’s case
· now you can bring it when the evidence on an individual issue is presented
· a lot of times judges won’t grant it - hope the jury will come back right
· Jury Instructions and Verdict Forms – Rule 49 offers two alternatives to the general form
· special verdict – asks for findings on every issue of the case
· special question – a party can zero in on a technicality and ask special questions
· now you don’t have to bring a Rule 50(a) motion in order to move under Rule 50(b)
· Unitherm Food Systems v. Swift-Eckrich (anti-trust; ConAgra)
· to appeal on the grounds that you weren’t granted the motion for directed verdict (Rule 50a), you have to file the post-verdict motion too (Rule 50b)
· if the verdict should be in the loser’s favor and the judge denies the Rule 50(b) motion then you have new grounds for a retrial
· not asking for new trial at district court level is invited error
· Weisgram v. Marley, Co (expert testimony; fire) – did the ct. of appeals have the power to grant judgment as a matter of law or should’ve they 
· Supreme court says it’s okay b/c it wasn’t a close case
· under Daubert, testimony doesn’t have to be generally accepted, just reliable science (but P knew at the trial court level that his witnesses were questionable and he did nothing to fix it)
· Joinder – joining different legal claims and joining different parties Rule 13, Rule 20, Rule 14(a)
· P can bring different claims that are related to the same events and occurrences or claims that are unrelated
· D gets the same benefits, but Ds are governed by different rules (they can raise as many defenses as they want)
· when a case is based on diversity, the claims have to be related to meet the requirement; unless you can show separate rounds for jx
· anything related can piggy-back on supplemental jx
· D can countersue when their claims are related to the same transaction
· Claims Joinder - Painter v. Harvey (fake drunk rape) – compulsory vs. permissible counterclaim
· compulsory claim – supplemental jx; permissible claim – show separate jx
· Four-part test:
· are the issues of fact and law largely the same?

· would res judicata bar a subsequent lawsuit on the counterclaim absent a counterclaim rule?
· will substantially the same evidence support or refute the claim and counterclaim?
· is there a logical relationship btwn the claim and the counterclaim?
· court concluded the district court acted properly under 13(a)
· Joinder of Parties – Alexander v. Fulton County, GA (race discrimination)
· standards for determining whether they should be tried together – Rule 20
· (1) a right to relief arising out of the same transaction or occurrence, or series of events or occurrences; and
· (2) some question of law or fact common to all persons seeking to be joined together
· not all questions are required, just some; permissive j left to ct’s discretion
· counterclaim – against opposing party; impleader – action against a 3rd party; crossclaim – action against a co-party (not opponent and not new)
· Rule 20: Permissive Joinder by Plaintiff
· (a) Permissive joinder of other parties as Ps or Ds is allowed when:
· (A) They assert any right to relief arising out of the same transactions or occurrences
· (B) Any common question of law or fact will arise in the action
· (b) the court may issue orders to protect parties from embarrassment, delay, expense, or prejudice
· Rule 14(a): Permissive Joinder by Defendant (Impleader)
· A nonparty who is or may be liable to the original D for all or part of the claim by P may be brought in
· must be brought in within 10 days after the original D answers; or later w/leave of the court
· terminology – original D = 3rd party P; newly joined party = 3rd party D
· Lehman v. Revolution Portfolio (fraudulent loan collateral)
· Rule 14(a) – allows impleader actions for contribution and indemnity
· Rule 18(a) – allows for the joinder of other claims against the same party; would not necessarily need to relate to the same transaction or occurrence
· LASA v. Alexander (marble and the architect)– do crossclaims have to stem from same transaction?
· Rule 13(g) allows for crossclaims as long as it arises out of the same transaction or occurrence; this is usually read broadly
· Rule 19: Required Joinder of Parties
· (a) Parties are necessary when: the party is necessary for the court to grant complete relief or the party has a legally protected interest that would be impaired or impeded or that creates the risk of inconsistent rulings
· (b) when joinder of such a necessary party is not feasible, the court should determine whether in equity and good conscience the action should be joined
· 19(b) Factors: possible prejudice to party or others
· minimizing prejudice by shaping relief
· adequacy of remedy without party’s presence
· adequacy of plaintiff’s remedy if he action were dismissed
· Makah Indian Tribe v. Verity (salmon) – case dismissed b/c other 23 tribes weren’t joined in the action; they had sovereign immunity
· were the absent parties necessary? no – court could grant relief on procedural claim w/out prejudice
· but they were necessary for the substantive claim; can’t be joined
· if this case were allowed to proceed there would be injustice to the other tribes (underlying philosophy or Rule 19
· Intervention – Rule 24: Permissive intervention (“may permit”) and int. of right (“must permit”)
· Int. of right – unconditional statutory right or an interest that may be impaired
· permissive – in general, person has conditional statutory right; claim or defense that shares w/the main action a common question of law or fact
· by gov’t officer or agency
· the court must decide whether this infringes on the original parties’ rights
· Grutter v. Bolinger (U of M affirmative action)
· Four elements: 
· was the motion was timely?
· Do interveners have a substantial legal interest in subject matter?
· Is the ability to protect that interest is impaired by absence of intervention? (not that it will but that it might be)
· Are the parties already before the court able to adequately represent their interest?
· the right to apply to law school in 5-10 yrs illustrates how liberally this rule is interpreted
· Judgments and Preclusion
· claim preclusion (res judicata) – one who has had the opportunity to litigate a claim before an appropriate tribunal is generally precluded from relitigating it
· issue preclusion (collateral estoppel) – one who actually litigated an issue before an appropriate tribunal is generally precluded from relitigating it
· full faith and credit clause – all states have to give respect to judgments of other states, including the preclusive effect that a judgment gives (interstate only)
· Restatement Claim Preclusion § 17: A valid final person judgment is conclusive btwn the parties
· if for P, claim is extinguished and merged in the judgment and a new claim may arise on the judgment

· if for D, the claim is extinguished and judgment bars any subsequent action on the claim

· Rush v. City of Maple Heights (motorcycle accident) -  P sued for damage then 2nd action for personal damages
· previous lawsuit precluded second claim for personal damages
· Restatement § 27: Issue Preclusion (Collateral Estoppel)
· When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action btwn the parties, whether on the same or a different claim
· Defensive collateral estoppel – P is estopped from relitigating an issue that the P has previously lost against another D
· Offensive collateral estoppel – D is estopped from relitigating an issue that the D has previously lost against another P
· Parklane Hosiery v. Shore – can a party who had issues of fact decided against it be estopped from relitigating the same issue before a jury?
· yes – they had a chance to litigate so the decision stands; but the court recognizes that there might be a case where it would be unfair to have non-mutual collateral estoppel
· the presumption is toward fairness; you have to show why it’s not
· anyone in privity is also precluded (privity is a looser notion of having a relationship where you should be barred from later complaining about what someone else did
· Appellate Review – full faith and credit doesn’t apply to prior federal court decision
· functions of the appellate court
· error correction
· conflict resolution
· law articulation
· final judgment rule – before losing party can appeal, final judgment must be entered
· exceptions: orders involving injunctions – interlocutory appeals

· orders involving certifying a class – discretion of court of appeals

· harmless errors (do not affect judgment) and invited errors are not reviewable

· standards of review: de novo, abuse of discretion

· mechanics of appeal (see notes)

· Class Action Suits – the rules for class actions aren’t much different from the other rules

· Rule 23(a) Prerequisites: 

· numerosity – class is so numerous that joinder is impractical

· commonality – questions of law or fact that are common to the class

· typicality – claims or defense of the rep. parties are typical of class

· adequacy – rep. parties will fairly and adequately protect interests of the class

· Rule 23(b) Types of Class Actions:

· (1)(a) Separate actions could lead to inconsistent judgments that would establish incompatible standards of conduct

· (1)(b) Separate actions could, as a practical matter, substantially impair class members’ ability to protect their interests

· (2) The party opposing the class has acted or refused to act on grounds generally applicable to the whole class, thereby making appropriate final injunctive or declaratory relief to the whole class

· Rule 23(b)(1)(a) – specific application ensures civil rights suits can be brought as class actions

· (b)(3) common questions of law or fact predominate so that a class action is superior to other procedures to fairly and efficiently resolve the dispute

· this is the subsection for opt-out class action sand generally the only category for money damages claims

· Haley v. Medtronic, Inc (pace makers) – money damages were the principle relief sough, so the class cannot be certified - Rule 23(b)(2) Medical Monitoring Claim

· Phillips v. Shutts (gas companies in KS) – are minimum contacts required for class action plaintiffs (like they are for defendants)?

· there’s no undue burden where they would have to defend themselves; they have the opt out choice; Int’l Shoe is only for Ds

· Subject Matter JX for class actions

· federal question jx – involves questions of federal law

· diversity jx – dispute btwn parties of different states and the amount in controversy is more than $75,000

· supplemental jx – same case and controversy

· Exxon Mobile v. Allapattah Servs – where one class member has $75K in controversy, the other members’ claims involving less than that enjoy supplemental jx so long as they arise out of the same case and controversy

· Phillips Petroleum v. Shutts - due process is satisfied by reasonable and adequate notice; an opportunity to participate or opt out of the litigation; and adequate representation by the named P

· not sure what’s meant by reasonably adequate notice

· Class Action Fairness Act (2005)

· Original Jx

· CAFA does not apply to class actions w/fewer than 100 members

· CAFA does not apply to actions by shareholders against corporate mgt nor to actions involving some state law securities fraud

· CAFA applies to other actions where any P has a different citizenship from any D and the amt in controversy exceeds $5M

· Removal Jx

